Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

117th Session Judgment No. 3312

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J. D. J. agithe
International Criminal Court (ICC) on 27 Januaryl2(nd corrected
on 12 June, the ICC’'s reply of 17 September, ctetecon 8
November 2012, the complainant’s rejoinder of 3uday 2013 and
the ICC’s surrejoinder of 16 April 2013;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant joined the ICC in June 2005. Onoteéwnber

2010 he attended two ad hoc meetings witter alios, Mr B. By a

memorandum of 18 February 2011 to the Chief of \fieims and

Witnesses Unit (VWU), Mr B. filed a complaint in wh he alleged
that he had been harassed by the complainant oavémber 2010
and he requested that the matter be brought tattieation of the
Registrar of the Court. By a memorandum of 29 M&@hl, the date
of which was amended by hand to read 3 June 28&1Chief of the
VWU forwarded Mr B.’s complaint to the Registrar.
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On 3 June 2011 the Registrar transmitted Mr B.'sygaint to
the Disciplinary Advisory Board (DAB). By a lett@f 7 June from
the DAB the complainant was notified that the DA&]hreceived the
complaint. He was provided with the proposed DABné¥a
composition, and he was referred to the procedapgdicable in the
event that he wished to make written submissionpefded to the
letter was a copy of the file submitted to the DByBthe Registrar and
a copy of the DAB Rules of Procedure.

In an e-mail of 9 June the complainant expressedcaros
regarding the composition of the DAB Panel and detay in the
ICC’s handling of the harassment complaint. He ested that the
DAB obtain evidence from another staff member wlas ywlanning to
leave the ICC at the end of the month and he askdak given an
opportunity to cross-examine that staff membereifdleemed such an
examination necessary. On 16 June he asked thetDABovide him
with a list of the witnesses that Mr B. intendect#di.

By a letter of 22 June 2011 the complainant wasaggatified of
the proposed DAB Panel's composition. The lettsoaet out the
forthcoming steps in the DAB procedure. Following exchange of
e-mails, on 13 July he was asked to provide hitewrisubmissions to
the DAB by 30 August 2011. He was further inforntkedt according
to Staff Rule 110.4(d), in the event the DAB coesatl that it
required the testimony of witnesses, at its sokrdtion it could
obtain such testimony.

In his reply of 13 July the complainant reiterakesl request to be
provided with a list of Mr B.’s witnesses. Refegito Staff Rule 110.2
and Section 4.2 of Administrative Instruction IC@/Z008/001 of
5 February 2008 regarding disciplinary proceduresstated that he
had not been notified of the allegations or charagainst him, nor
had he been provided with Mr B.’s statement. Betéel of 14 July
from the DAB the complainant was informed that teiquest for a list
of withesses was moot. Furthermore, as he had firesided with the
entire case file as submitted to the DAB by the iRegy, which
included the memorandum of 18 February 2011, hethad been
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informed of the allegations against him. On 30 Astdghe complainant
provided his written submissions to the DAB.

In its report of 29 September 2011 the DAB indidatieat it had
decided not to call witnesses because, even if Mrdllegations were
true they concerned a single argument between taf members
and they would not constitute harassment pursua@ettion 2.1 of
Administrative Instruction ICC/AI/2005/005 regardisexual and other
forms of harassment. It considered the issue ofrtithfulness of the
allegations to be unresolved. The DAB unanimousigommended
that no disciplinary sanction should be imposeditts complainant
and that the case against him should be closeaddoréance with
Section 7.5 of Administrative Instruction ICC/AIR&005.

By a letter of 31 October 2011 the Registrar infedmthe
complainant that she did not accept the recommendat the DAB.
Furthermore, pursuant to Staff Rule 110.6(b)(ie $lad decided to
impose upon him a written reprimand in order togrihe case to a
closure. That is the impugned decision. By a menaum of
1 December from the Secretary of the DAB the Regjistvas
informed that the complainant’s written submissia@is30 August
2011 had not been forwarded to her before shediahther decision
of 31 October. In a memorandum of 11 January 20&2Registrar
informed the Secretary of the DAB that she mairgdiher decision of
31 October 2011 for the reasons stated therein.

B. The complainant submits that, if Mr B.'s harassmeomplaint
was filed with the Registrar by the Chief of the Wén 29 March
2011, the Registrar failed to forward the complamthe DAB in a
timely manner. In addition, she violated Sectioh & Administrative
Instruction ICC/AI/2008/001 by failing to inform i of her decision
to forward the complaint to the DAB within three tkimg days from
the date when it was so referred. If, however,ci@plaint was filed
with the Registrar on 3 June 2011, it was fileddred/the six-month
deadline provided in Section 6.6 of Administratiyastruction
ICC/AI/2005/05 and it was therefore time-barredtHa complainant’s
view, irrespective of the actual date upon which domplaint was
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filed, he suffered prejudice as a result of flawsl alelays in the
procedure. He contends that, in the circumstartbescomplaint was
irreceivable and should have been rejected by #iB.D

Referring to the Tribunal's case law, the complatnargues
that the charges in disciplinary proceedings must grecisely
worded and notified sufficiently early to enablee thtaff member
concerned to defend his case, particularly by éshabg evidence
and gathering testimonies which he believes arelyiiko refute
the charges. Referring to Sections 4.2 and 5.1 dmiAistrative
Instruction ICC/AI/2008/001, Rules 11(c)(ii) and(tXi) of the Rules
of Procedure of the Disciplinary Advisory Board tife ICC and
Staff Rule 110.2 he contends that he was not piyppgormed of the
allegations and charges against him and he adbattshe suffered
prejudice as a consequence. In addition, he costtéhat the DAB’s
refusal to supply him with a list of the witnessds B. intended to
call prejudiced his own right to call withessespimvide evidence
important to his defence.

The complainant asserts that, in breach of SecbBdh of
Administrative Instruction ICC/AI/2008/001, the Setmry of the
DAB failed to notify him of the date when the DABigport was
forwarded to the Registrar for a final decision.

Lastly, the complainant argues that the Registrfamal decision
was flawed as there was no legal basis for imposipgn him the
disciplinary sanction of a written reprimand. Insthespect, he points
to the DAB’s report and the DAB's failure to proeidhe Registrar
with his written submissions of 30 August 2011, dmdargues that
the ICC violated his right to a fair hearing.

The complainant asks the Tribunal to quash the gned
decision and to order that all records related hat tdecision be
removed from his official status file. He also ofgicosts.

C. Inits reply the ICC contends that the complaireetmplaint is
frivolous, vexatious and an abuse of process.
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On the merits, it submits that the complainant’s gtocess rights
were fully respected in accordance with the appleegal provisions.
Mr B.’s harassment complaint was submitted, in edaoce with
Section 7.2 of Administrative Instruction ICC/AI®005, to his
supervisor, the Chief of the VWU, on 18 February 20well within
the six-month time limit provided in Section 6.6 adfhe
aforementioned Administrative Instruction. The I@@ints out that
there is no provision that stipulates a time limithin which a third
party must then file the formal complaint with tRegistrar. The ICC
challenges the complainant’s reliance on Secti@ro8 Administrative
Instruction ICC/AI/2008/001 and argues that theiRegr had no duty
to inform him of her decision to forward the comptao the DAB.
Indeed, even if she had such a duty, the compleastreferred to the
DAB on 3 June and the complainant was so infornoed fays later
by the DAB. Thus, he did not suffer any prejudidéth respect to the
time taken by the DAB to deliver its report, theCl€ontends that any
delays were necessary in order to guarantee theladbrant's due
process rights.

The ICC asserts that, by way of the letter of 7eJ2011 from the
DAB and the documents attached thereto, the comataiwas fully
informed of the allegations and charges against dmah it points to
the report of the DAB in this respect.

Regarding the complainant’'s assertion that the esagr of the
DAB failed to notify him as to when the report betDAB had been
forwarded to the Registrar, the ICC submits thagnef this were true,
such a failure would not vitiate the Registrarisafi decision.

The ICC contends that the Registrar’'s decisionlo©8tober 2011
to issue the complainant with a written reprimangspant to Staff
Rule 110.6(b)(i) does not constitute a disciplinargasure within the
meaning of the Staff Rules. Moreover, the complairteas failed to
prove that that decision was arbitrary or a misols@uthority. The
Registrar’s final decision was based solely onDiAd report and she
rejected the DAB’s recommendation for clear reasegch were
communicated to the complainant. The ICC reiterthese reasons
and, in particular, asserts that the DAB impropeslercised its
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discretion not to call withesses and erred iniitdihg that the incident
in question did not reach the threshold requiredgtalify as
harassment.

D. In his rejoinder the complainant presses his pl&eferring to
previous communications with the Tribunal’'s Registhe requests
oral proceedings, to be heldcamera.

E. Inits surrejoinder the ICC maintains its positiorfull.

CONSIDERATIONS

1. The complainant has requested oral proceedinge toeld
in camera. The parties’ submissions are sufficient to enathle
Tribunal to reach an informed decision. Accordinghe complainant’s
application for oral proceedings is rejected.

2. This complaint raises the question whether the $egi of
the ICC erred by rejecting the recommendation af thAB to
discontinue proceedings against the complainanhémassment. The
DAB called no witnesses, although staff membershef ICC were
present at the two meetings on 1 November 2010 wheevents that
led to the harassment proceedings occurred. The Btated that, if
true, the allegations of harassment did not relaehtreshold required
to qualify as harassment because it was a caseoé-off argument
about a problematic work situation. The DAB explegsade no
finding as to whether the allegations were true eodsidered that
question unresolved without seeking written subioisson the issue.
The DAB unanimously recommended that the casedsedlpursuant
to Section 7.5 of Administrative Instruction ICC/2005/005. This
section provides that where the Registrar doesfindt harassment
proved, upon the recommendation of the DAB, theecsisall be
closed.
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3. The complainant impugns the decision that the Regis
issued on 31 October 2011. In that decision, thgidtar disagreed
with the DAB’s decision not to call any witness.iJlvas because she
thought that in the exercise of its discretion B should have
called the staff members who were present at thisviember 2010
meetings to testify as to what transpired. The Regi rejected the
DAB'’s finding that the case did not reach the thodd required to
qualify as harassment. In so doing, she cited thibumal's
jurisprudence which states that a single injuriacison may constitute
harassment. These aspects of the impugned deairgiamimpeachable.
Section 3.3 of Administrative Instruction ICC/AIR®005 provides
that harassing behaviour may be an isolated oamereddditionally,
the Tribunal has consistently held that even whbege is a single
injurious action, an allegation of harassment s&i@ous matter which
must be investigated thoroughly in order to deteemmwhether
the words may reasonably be true on the facts asdfdrom the
surrounding circumstances. (See Judgment 2553, ruBdeand
Judgment 2771, under 15.) The Tribunal finds that DAB should
have called the available witnesses to assistaéatoy out a thorough
investigation in the case, particularly given thhe facts were
contested on the disparate versions given by thepa

4. However, the Registrar purported to act pursuanSteff
Rule 110.6(b)(i), when she imposed a written reprich on the
complainant “to bring th[e] case to a closure”. Tihibunal is satisfied
that the Registrar could not have acted pursuastafh Rule 110.6(b)(i)
because this Rule specifically enables a supertas@msue a reprimand
to a staff member as a non-disciplinary measureth@nother hand,
this was a disciplinary matter for unsatisfactoonduct under Staff
Rule 110.1. The case fell within the purview of @B under Staff
Rule 110.4, and, accordingly, was referred to biwaty as such by the
Registrar. In such proceedings, the Registrar mgyose one of the
disciplinary measures provided for in Staff Rulé®Bla) if the DAB
finds the allegations founded. Even where the DABmMmends that
the allegations are not founded, the Registrar mejgct the
recommendation and impose one of the measuresdegvn Staff
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Rule 110.6(a). It is Staff Rule 110.6(a)(i) thatables the Registrar
to impose a written reprimand or a “written cenS@® a disciplinary
measure. In effect, the Registrar's warning todbiaplainant to refrain
from such conduct as the Court would not hesitatmpose disciplinary
measures for any future conduct that amounted taskment, was
redundant.

5. It was therefore a disciplinary measure that thgifear
sent to be recorded in the complainant’s file esglse pursuant to
Section 2.2 of Administrative Instruction ICC/AIQ8002. This
Administrative Instruction deals with official stet files. Section 2.1
provides that the official status file is the retaf a staff member’s
service with the ICC. Section 2.2 provides that fikeis to contain
materials regarding disciplinary proceedings, amatiger things.
Under Sections 3.1 and 5.1, a staff member must lfie given an
opportunity to comment upon any “adverse materib€fore it
is placed on her or his file. The comment must &lsancluded in
the same file. “Adverse material” is defined in &t 3.2 as any
document which reflects adversely on the condua sfaff member.
The impugned letter was “adverse material”, whidswelaced on the
complainant’s file, without soliciting his commenas Sections 3.1
and 5.1 of Administrative Instruction ICC/AI/2008/®require.

6. The fundamental difficulty is that, in the abserufefacts
that were proven (as the Registrar acknowledgestetivas no basis
on which to issue a reprimand, which was really riiten censure
under Staff Rule 110.6(a)(i). The decision canherafore stand. In
Judgment 2495, under 9(b), the Tribunal held thaaking a decision
at the outcome of disciplinary proceedings, an Hiee Head,
such as the Registrar, is not bound by the recordatems of a
disciplinary board. The Registrar may depart frdran if another
solution is considered to be more appropriate smenthe satisfactory
running of the Organization. The Tribunal will netibstitute its
assessment for that of the Registrar, unlessésrmtlear disproportion
between the gravity of the offence committed ared gbverity of the
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penalty imposed by the Registrar. However, a Registho departs
from a recommendation of a board, as in this cauest state the
reasons for disregarding it. One purpose whicheived by this
requirement to give reasons is to enable the Tabuo evaluate
whether the decision is proportionate in the evbat the decision is
challenged in the Tribunal (see, for example, Juegr2391, under 8).
In this case, the Registrar motivated her decisiwrdeparting from
the recommendation of the DAB, but gave insuffittienogent reasons
for issuing the reprimand and warnings to the caimgaint.

7. In the foregoing premises, the impugned decisiantaioed
in the letter of the Registrar dated 31 October126& well as the
consequent decision of 11 January 2012 are set asid the copy of
the letter of 31 October 2011 that was placed erctmplainant’s file
shall be removed therefrom. The complainant idledtto costs in the
amount of 6,000 United States dollars.

DECISION

For the above reasons,

1. The decision contained in the Registrar’s lettexted 31 October
2011 and 11 January 2012 is set aside.

2. The ICC shall remove the copy of the said letteBbfOctober
2011 from the complainant’s official status file.

3. The ICC shall pay the complainant 6,000 UnitedeStatollars in
costs.

4. The complaint is otherwise dismissed.
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In witness of this judgment, adopted on 20 Febru2ody4,
Mr Giuseppe Barbagallo, President of the Tribumdt, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 28 April 2014.

GIUSEPPEBARBAGALLO
MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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