Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3295

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr R. D.A. G.a@gst the Pan
American Health Organization (PAHO) on 25 Octob&lP and
corrected on 25 January 2012, PAHO's reply datedMby 2012,
corrected on 22 May, the complainant’'s rejoinder26f June and
PAHO’s surrejoinder of 7 September 2012,

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has auli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a Brazilian national born in 19%6ined
PAHO’s Country Office in Venezuela in 1982. From829%to 2003
he held a post in PAHO/WHO Headquarters in WashbimgD.C.
With effect from 9 September 2003 he served as PAWHID
Country Representative in Venezuela. On 17 Decer2b@8 he was
reassigned to a position at the Pan American FostMouth Disease
Center in Rio de Janeiro, Brazil.

On 10 September 2009 the Ethics Officer sent araié4m the
complainant requesting a meeting in order to exarngsues that had
arisen during the course of a visit that the Eti@dficer had made



Judgment No. 3295

to the PAHO Country Office in Venezuela in July tbht year. On
18 September the Ethics Officer further explaineat the wished to
discuss *“a situation involving the import privilegeof the
Organization”.

The complainant met with the Ethics Officer on 1&dber 2009.
At that meeting it transpired, inter alia, that ththics Officer had
received a report regarding the importation — inuday 2008, while
the complainant was serving as Country Represgatatiof a vehicle
and a shipping container into the Bolivarian Reubf Venezuela
using PAHO’s import privileges. The complainant rakledged
that his adult son had originated the shipmentha Wnited States
of America and that most, but not all, of the deticon the inventory
list for the shipment belonged to his son and hig’'ss family.
Regarding the vehicle, the complainant stated ithetas registered
in his name when it was imported into Venezuelg, that it had
originally belonged to his son and he had purchds&dm him. As
the complainant had been unable to sell the velpigte to his move
to Brazil he had left it with his son in Venezuebait he maintained
ownership of it. He indicated that he had askedAtheninistration for
authorisation to import goods into Venezuela and Ibeen informed
that he could do so at any time in his private céypand that he enjoyed
the same status as diplomats. He stated that thmeht was made
for his private interest and to support the priviaterests of his son
and family and that he had not misused PAHO'’s impovileges.

By an e-mail of 21 October 2009 the Ethics Offiéetwarded
to the complainant a document entitled “Recordndénview” which
summarised their discussion of 16 October and beested that the
complainant review it and make any necessary ciorec

By a letter of 3 February 2010 from the ManagerHaman
Resources Management the complainant was infortnad RAHO
was investigating whether he had misused PAHO’sy-fiee
import privileges for the personal benefit of hidulh son and his
son’s family. She explained that the investigatimu been initiated
following an anonymous allegation against him aad been carried
out by the Ethics Officer. Based on the resultshat investigation,
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the Administration had concluded that there ydma facie evidence

to substantiate charges that he had contravenedezdelan

customs regulations, misused PAHO's import privelegnd abused
his authority as Country Representative by dirgctAHO staff to

administer a personal shipment of his son and dmsssfamily. She

stated such actions constituted a serious breadPA&fO’s ethical

principles and rules of conduct and, moreover, tlepnstituted

misconduct under Staff Rule 110.8.1. Furthermofethé charges
against him were proven, he could possibly be stiltpgedisciplinary

measures pursuant to Staff Rule 1110.

The complainant replied in a letter of 11 Februafi0. He
denied that his actions could be characterisedhabase of authority
and he undertook to inform PAHO as soon as anytandsg
administrative and/or tax issues that might exighwespect to the
goods imported in January 2008 were resolved. S&ae day he also
provided his amendments to the “Record of InterViefvl6 October
2009, which he had signed and dated 11 January. 2010

By a letter of 8 April 2010 the complainant wasified that, after
a careful analysis of all the relevant informateomd documentation,
including his written response of 11 February 2@hd the amended
record of his interview with the Ethics Officer b October 2009, the
Administration had concluded that there was sudfitievidence to
support the charges that had been set out in tter lef 3 February
2009. Based on the serious nature of the findimgsénat him, it had
been decided that the appropriate disciplinary omeagn his case
was summary dismissal for serious misconduct putst@ Staff
Rule 1110.1.6. Furthermore, as a consequence ofn#tere of
his dismissal, under Staff Rule 1075.2 he was ng@itled to notice
of termination, a termination indemnity, a repdida grant or
end-of-service grant.

On 20 May 2010 the complainant contacted the Veslanu
authorities. He requested a release of the dipionfi@nchise under
which the vehicle in question had been imported the country and
a calculation of any taxes owed with respect to vedicle and
directions as to how he could pay those taxes.
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The complainant filed a statement of intent to appeith the
Board of Appeal on 4 June 2010 and a formal statéwieappeal on
6 August 2010, challenging the decision of 8 A@AIL0. He alleged,
in particular, personal prejudice on the part ofs@pervisor or
another responsible official under Staff Rule 1230.and incomplete
consideration of the facts under Staff Rule 1230.He argued
that the challenged decision was illegal inasmugit aas tainted by
procedural irregularities, misuse of authority @nar of law.

In its report of 14 June 2011 the Board of Appegldhamong
other things, that his due process rights had eenlviolated, that
he had not proven bias on the part of the Ethickc@f that the
disciplinary sanction imposed on him was propodien and that he
had not suffered substantial material injury giteat his separation
from service had been effected just one month poidris mandatory
retirement age. The Board unanimously concluded tleahad not
substantiated his case and it recommended thatppisal and related
requests for redress be dismissed.

By a letter of 15 August 2011 the complainant wderimed that
the Director of PAHO endorsed the Board's conclosicand
recommendations. That is the impugned decision.

B. Referring to the Tribunal's case law, the complatnaubmits

that the impugned decision is tainted by numerouscquural

irregularities which, in his view, demonstrate ekl®f seriousness on
the part of PAHO regarding its treatment of hisecdsrst, although
the anonymous report triggering the investigatioasweceived in
2008, PAHO did not begin its investigation untié ttummer of 2009.
Second, PAHO failed to provide him with formal ficttion that

he was under investigation. Third, during the itigedion the

Administration considered evidence which the conmglat alleges
was obtained illegally. Fourth, PAHO has failedprovide him with

records of the witness interviews conducted by Hlieics Officer,

or indeed, a copy of the investigation report. I5ifthe impugned
decision is dated 15 August 2011, despite the faet it was

transmitted to him by way of an e-mail of 12 August



Judgment No. 3295

He asserts that according to the case law, thegrmgali decision
is tainted by error of law because the disciplineayction imposed
on him violates the principle of proportionalityARO should have
considered the mitigating circumstances applicabléhis case, in
particular, the absence of bad intention on hid. feegarding the
charge of abuse of PAHO’s import privileges, hetestathat he
decided to combine his personal items with item®rggng to his
son’s family in one single shipment due to concexheut security.
Furthermore, his son enquired of the Venezuelahoaities whether
he had to pay taxes on the shipment of his famibgbongings, but
the document he was given indicates that, basedi®rfamily’s
circumstances, their personal furnishings weresabjfect to taxation.
The complainant further disputes PAHO’s characiios of the
nature of the household goods contained in thepsigpcontainer.
Regarding the vehicle, he submits that he was mare that it
was subject to import tax. He subsequently reqdetite relevant
authorities to provide him with the amount owingtliris respect and
he has paid the importation tax accordingly. Mosgowhe argues
that PAHO should have considered his almost 28syefidedicated
service when it determined the appropriate distggif measure to
impose on him.

The complainant contends that the impugned decisidarther
tainted by misuse of authority on the part of PAld@d the Ethics
Officer. He alleges that the investigation was emted “in a spirit of
revenge” and was influenced by events that occume2D02. In his
view, both the Board of Appeal and PAHO’s Directiailed to
properly consider his arguments related to/onifisge. He points out
that the Tribunal does not require conclusive prioothis respect,
nor has it held that misuse of authority cannotuodéicthere has been
a lapse of time between events. He provides furthemples of
PAHO’s actions, which, in his view, are evidence aofpattern of
misuse of authority.

Lastly, he submits that, as a consequence of theugmed
decision, he has suffered moral injury due to tamage to his good
name and reputation. In addition he has sufferediemad injury



Judgment No. 3295

because he was unable to benefit from a promiseeydar contract
extension, and he was not granted any terminalameats.

The complainant asks the Tribunal to set asideirhgugned
decision. He seeks reinstatement in his former postassignment to
another post in accordance with Staff Rule 1110cldens payment
of his salary, allowances and pension contributiavith retroactive
effect from 9 April 2012 until his retirement, aodsts.

C. In its reply PAHO contends that the complainant \aéfsrded
due process throughout the matter. In its view,itlrestigation took
place within a reasonable time after receipt, @y Bthics Office, of
the anonymous allegations and the complainantwedgroper notice
of the investigation. Indeed, he was notified intiwg twice, by way
of the e-mails of 10 and 18 September 2009 fromitmécs Officer,
and he was notified a third time, in person, durthg meeting of
16 October. PAHO denies that any evidence it usad wbtained
illegally and it points out that all the documeimsjuestion are official
records belonging to it and that its Ethics Offibes unfettered access
to any and all such records. Furthermore, the camaht was given
full disclosure of all the information and docunmgnegarding the
charges against him. Referring to the incongrudreteseen the date
of the letter communicating the impugned decisiod tne date of its
delivery, PAHO acknowledges that while this is uhfoate, it is an
irrelevant typographical error.

PAHO submits that the Director’s decision to sumnimatismiss
the complainant was not tainted by error of lawfeRing to the case
law, PAHO states that the disciplinary measure sgploon him was
proportionate to his misconduct. As an internatiamal servant and
PAHO’s Head of Mission during the material timee tbomplainant
had a duty to obey PAHO'’s rules and to respectaiws, institutions
and public policy of the host state where he wasealited. He had a
duty to set an example for his staff and otherstelad, he displayed a
disregard for the laws of the host country and eitgdl PAHO'’s
privileges and immunities for his personal benefit for the benefit
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of his son. It challenges the complainant’s intetg@tion of the

national laws and it points to the nature and gtyaaf various goods
that were contained in his shipment. It contends th date, no taxes
have been paid on any of these items. It furtheallehges his
behaviour regarding the importation of the vehiafe question,

both prior to and after its arrival in Venezuelalanuary 2008. PAHO
asserts that his actions have had a clear and woequ negative

impact on it locally and among other internatiomabanisations
and donors. It considers that any possible mitgagircumstances
relating to his years of service are heavily oughed by his

misconduct.

PAHO contends that the complainant’s claims of saswf
authority on its part and on the part of the Ethiofficer are
unfounded. There is no evidence to suggest thaeteats in 2002
created any animosity on the part of the Ethicsic®ff nor did
it affect his ability to objectively conduct an mstigation. The
defendant points out that, in cases of allegata@maisconduct, there
is a clear separation of functions between the stigative stage
and the decision-making stage. The Ethics Officat ho role in the
impugned decision. It was taken by the Managerwhkin Resources
Management and it was based solely on her evatuafimdependent
documentary evidence and the complainant’s own sslomis.

Lastly, PAHO denies that the complainant sufferegt anoral
prejudice flowing from the impugned decision. Théegolings,
deliberations and findings of the Board of Appeald athe final
decision of the Director are confidential and ahared internally
within PAHO on a need-to-know basis. PAHO argueat tthe
complainant has failed to prove that his good nameé reputation
have been affected and it denies that he was peomastwo-year
extension of his contract.

D. In his rejoinder the complainant develops his pleas

E. Inits surrejoinder PAHO maintains its positiorfii.
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CONSIDERATIONS

1. This complaint concerns disciplinary action takegaiast
the complainant. He joined PAHO in 1982. In Septen?003, after
serving in various capacities, he was appointedPA$1O/WHO
Country Representative in Venezuela. In Decembd&82be was
reassigned to the position of Senior Advisor, Comitable Diseases,
in Rio de Janeiro, Brazil.

2. In October 2008, PAHO’s Ethics Office received an
anonymous tip on the PAHO Integrity Helpline. Thaformant
alleged that the complainant had used PAHO’s impritileges
to import a vehicle and a container of householddgo from
the United States to Venezuela for the personakfiieof his son.
The informant alleged that the imported goods wesed by the
complainant’s son to open a hotel.

3. In July 2009, the Ethics Officer travelled to Veunela on
routine business and investigated the informantlegations. In
the course of his investigation he reviewed a numdfeshipping
documents, official records, and government forn researched the
applicable import and tax requirements. The Etkifiicer met with
the complainant in October 2009. The complainarknawledged
that, for the most part, the household goods instiipping container
belonged to his son. He stated that he purchasedethicle from his
son before importing it. However, he was unablénd a buyer for
the vehicle when he left Venezuela, so he leftibhis son, and uses
it when he returns to the country.

4. On 11 December 2009 the Ethics Office submitted the
results of its investigation to the Manager of HamBesources
Management (HRM). On 3 February 2010 the HRM wratethe
complainant informing him that there was sufficiemtdence to prove
inter alia that he had:

1. Assisted his son and his son’s family to obtspecial exempt
status by importing their household goods and Vehic
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2. Violated PAHO'’s Code of Ethical Principles andnduct which
requires staff to respect the laws of the coumtrwhich they are
working;

3. Violated PAHO’s Code of Ethical Principles andn@uct by
influencing other persons to use official time tfprm activities
other than those required in the performance afiaffduties.

5. The HRM asked for a response by 12 February 2010. O

11 February 2010, the complainant sent his reply.8QApril 2010,
the complainant was informed of the decision to mamily dismiss
him for serious misconduct pursuant to Staff RulédL1.6. In June
2010, the complainant launched an appeal challgntiat decision.
Ultimately, on 15 August 2011, the Director of PAHOcepted the
Board of Appeal’s recommendation and dismissedatipeal. That is
the impugned decision.

6. The complainant submits that the impugned decisfon
tainted by procedural irregularities: that PAHO dit take the matter
seriously is evidenced by the fact that the ingagibn was not started
until a year after the anonymous allegations weceived; he was not
given notice of the investigation; the Ethics Oéficused documents
he had obtained illegally in the conduct of hisastigation; he was
not given the Ethic Officer's investigation repant the records of
his witness interviews and; although the impugnedision is dated
15 August 2011 it was transmitted to him by ther8gey of the
Board of Appeal in an e-mail dated 12 August 2011.

7. ltis true that an organisation should investigategations
of misconduct in a timely manner both in the instseof the person
being investigated and the organisation. Theserdst® include,
among other things, safeguarding the reputationsodi parties and
ensuring that evidence is not lost. However, haviegard to
the source and nature of the allegations that reduh preliminary
assessment as to whether an investigation shoulthtéertaken, the
fact that the complainant was no longer the CouRtepresentative
in Venezuela, and the fact that the Ethics Offibad an already

9
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scheduled trip to Venezuela, there was no undusydelthe conduct
of the investigation. More importantly, the compkant has not
identified any prejudice stemming from the conduct the
investigation itself.

8. Regarding the question of whether the subject of an
investigation must be given notice of the invedtag in
Judgment 2605, under 11, the Tribunal held asvi@io

“The Tribunal considers that informing a person advance that an

investigation into certain allegations will be urtd&en is not a requisite

element of due process. Although notification priorthe start of an
investigation may well be the preferred course ofioa, in certain
circumstances alerting an individual to the faett @#n investigation is to be
undertaken may well compromise the investigation. well, it may be
through a routine review or audit that irregulastiare encountered. It is
once irregularities have been identified that timeliiidual must be
informed of the allegations of irregularities withufficient precision to
enable him to respond adequately; he should thegiviem an opportunity

to respond, in particular to defend himself agathst allegations, and to

make such further response as the circumstancesreeprior to any

conclusions being reached.”

9. In this case, the irregularities were identifiedtl®e course
of the Ethics Officer's preliminary investigatiom iJuly 2009.
Subsequently, on 10 September the Ethics Officéornmed the
complainant that he wished to meet with him to uscsome issues
that had arisen during his trip to Caracas. In Hilkics Officer's
response to the complainant confirming the complatis availability
to meet on 16 October, the Ethics Officer notedt the wished
to discuss, among other things, a “situation invmvthe import
privileges of the Organization”. At the 16 Octolpeeeting, the Ethics
Officer informed the complainant that there wadisigint evidence to
conduct a full investigation of the allegations majainst him. This
was a timely notice of the investigation in thecaomstances.

10. The complainant claims that while in Venezuela ulyJ
2009, the Ethics Officer took some documents irati@h to the

10
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shipment belonging to the complainant without theoury
Representative’s approval. As the complainant lsdentified the
documents in question and established that theye vrrfact his
personal documents this allegation will not be abered.

11. The complainant also takes the position that PAE@d to
give him a warning or the opportunity to correat ituation prior to
bringing disciplinary action. In Judgment 1661, en@, the Tribunal
framed an organisation’s obligations in the follogiterms:

“Before an organisation imposes a disciplinary pgrslch as dismissal it

must warn the staff member and give him the oppitstunot only of

stating his own case but also of refuting the oiggtion’s: in other words,
there must be due process. So he must be toldeofttarges and of the
evidence against him. If the proceedings are tprbperly adversarial, he
must be free to give his own version of the factfute that evidence,
adduce his own, take part in the discussion ddint] at least once cross-

guestion the expert and other witnesses. Seextongle, Judgments 512

[...] under 5; 907 [...] under 4; 999 [...] under 5; 1082] under 18; 1133

[...] under 7; 1212 [...] under 3; 1228 [...] under 4;512[...] under 8;

1384 [...] under 5, 10 and 15; 1395 [...] under 6; 1484 under 7 and 8.”

12. The complainant’'s submission is rejected. The retie
3 February 2010 detailed the charges against hith appended
the documents upon which the Administration relikdvarned him
that if proven, the actions constituted misconddot which
disciplinary measures, including dismissal or sumymdismissal,
could be imposed. It gave him an opportunity topoesl to the
allegations by written arguments, information andumentation. The
Organization’s procedure was in compliance with tekevant Staff
Regulations and Rules and the Tribunal’'s case law.

13. The complainant alleges that he was not given § obphe
Ethics Officer's investigation report and the reforof witness
interviews. It is well established in the Tribusakase law that a
“staff member must, as a general rule, have adceaB evidence on
which the authority bases (or intends to baseajatssion against him”
(see Judgment 2229, under 3(b)). It is observed tihe Ethics

11
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Officer's role is investigative and limited to fdotding. In the
present case, the impugned decision was not basexhy witness
interviews or the investigative report itself. keatl, the decision was
based on the evidence disclosed in the letterradt8uary.

14. The complainant claims that the imposition of the
disciplinary measure of summary dismissal offertds principle of
proportionality. He submits that the Director fdildo take into
account the mitigating circumstances of his lackcofrupt motive
and his previous good record. The complainant makesimber of
allegations in support of his claim that his acsievere not improperly
motivated. It is observed that the assertions argely attempts to
excuse or justify the misconduct. As to his presigood record, it is
clear from a reading of the Board of Appeal’s reémord, in turn, the
Director’s decision that they were cognisant ofrid clearly took it
into account.

15. As the complainant points out, the date on the gned
decision is incorrect. This is an unfortunate errbowever, the
complainant has not been prejudiced by the error.

16. In Judgment 2944, under 50, the Tribunal descritied
test for proportionality as the disciplinary measumnust not be
“manifestly out of proportion” to the misconduch this case, the
Tribunal observes the seriousness of the complasactions. He
misused PAHO’s resources and immunity in a fashio&t was
deliberate and careless; he risked PAHO’s reputatamd its
relationship with the government of Venezuela; heabhed his duty
of loyalty to PAHO; and his conduct was incompailwith the
performance of his duties as PAHO Country Represest in
Venezuela. In these circumstances, it cannot ke thait summary
dismissal was disproportionate to the misconduct.

17. The complainant alleges an abuse of authority gtedron
an encounter that he had with the Ethics Office2@®2. Leaving

12
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aside the fact that the Ethics Officer had no rolehe decision-
making process in relation to the misconduct figditme complainant
has not adduced any cogent evidence that wouldosupdinding of

abuse of authority.

18. As the complainant has not shown any reviewabler etine
complaint will be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 8 Novemlafi3,
Mr Giuseppe Barbagallo, President of the Tribuivdg, Dolores M.
Hansen, Judge, and Sir Hugh A. Rawlins, Judge, lsidow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Dolores M. Hansen

Hugh A. Rawlins
Catherine Comtet
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