Organisation internationale du Travail International Labour Organization
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116th Session Judgment No. 3291

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr E. A, Mr @&,
Mr W. S. B.,, Mr R. B., Ms N. A. C., Mr J.-M. J.C..CMrs A. D.,
Mrs B. F.,, Mr S. G., Mr H. G., Mr J. H., Mr N.C.,Mr P.-O. J.,
Mr S. J., Mrs B.M. W.M. K., Mr H.S. K., Mr L.T. KMr W.E. Kys,
Mrs A. M., Mr D. M., Mr O. N., Ms E. P.,, Mr G. PMr E. R,,
MrJ. R, MrD. S.,, Ms A. S., Mr J.U.G. S., Mr S.8. (his second),
Mr ILH. T. (his sixth), Mr M.P. T. and Mrs M. W. én second) against
the European Patent Organisation (EPO) betweenl 24dune 2009,
the correction of some of the complaints havingtaklace between
29 June and 20 July, the supplementary informapioovided by
Mr T. on 10 and 14 September 2009, the EPO'’s repl¥2 August
2011, the complainants having chosen not to filgi@nder;

Considering the letters sent by Messrs C., K.,,¥.and S. in
August and September 2012 informing the Registfahe Tribunal
that they wished to withdraw suit and the letter2@f April 2013 in
which the EPO indicated that it had no objectiorih®ir withdrawal
of suit;

Considering the complaint filed by Mr P. C. agaitlet EPO on

19 June 2009, the EPO'’s reply of 23 February 20M1C.’s rejoinder
of 10 May, the EPQO’s surrejoinder of 17 August 20the e-mails of
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17 October 2012 by which the Registrar informed plagties that
further to their agreement the proceedings werpengedsine die,
the e-mail of 27 March 2013 by which Mr C. askedtthhe
proceedings be resumed and his submissions of daten the EPO’s
comments thereon of 20 May, Mr C.’s observation$ofune and the
EPOQO’s final comments of 17 July 2013;

Considering the complaint filed by Mr R. G. agaitis# EPO on
6 May 2010, the EPO’s reply of 23 February 2011,®/4s rejoinder
of 17 May and the EPQO’s surrejoinder of 22 Auguxt 2

Considering the second complaint filed by Mr R.d@ainst the
EPO on 18 May 2010, the EPO’s reply of 23 Februafii,
Mr G.’s rejoinder of 8 April and the EPO’s surrgjder of 14 July
2011;

Considering the complaint filed by Mr R. P. agaitiet EPO on
28 April 2010 and corrected on 17 May 2010, the EP@ply of
12 August 2011, Mr P.’s rejoinder of 16 Septembad the EPO'’s
surrejoinder of 14 December 2011,

Considering the second complaint filed by Mr R.aBainst the
EPO on 14 June 2010 and corrected on 5 July 20620EPQO’s reply
of 23 February 2011, Mr P.’s rejoinder of 21 Maihd the EPQO’s
surrejoinder of 28 June 2011;

Considering the third complaint filed by Mr R. Ryainst the
EPO on 5 July 2010, the EPO’s reply of 23 Februafil,
Mr P.s rejoinder of 21 March and the EPO’s surrgjer of
28 June 2011,

Considering the fourth complaint filed by Mr R. Bgainst
the EPO on 9 December 2010, the EPO’s reply of ¥ Igal1l,
Mr P.s rejoinder of 9 June and the EPO’s surrgein of
19 September 2011;

Considering the complaints filed by Mrs A. D. (heecond),
Mr T. H., Mr A.C. K. (his third), Mr I.H. T. (hisimth), Mr P. O.A. T.
(his fourth) and Mrs M. W. (her third) against t&®0O on 7 May
2010, Mr H.’s complaint having been corrected on(29ober 2010,
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the EPO’s reply of 23 February 2011, the complasiamjoinder of
7 April and the EPO’s surrejoinder of 15 July 2011;

Considering the complaints filed by Mrs A. D. (hthird),
Mr T. H. (his second), Mr A.C. K. (his fourth), MH. T. (his tenth),
Mr P.O.A. T. (his fifth) and Mrs M. W. (her fourthagainst
the EPO on 6 May 2010, those of Messrs H., K. andaving been
corrected on 10 June 2010, the EPO'’s reply of 1guau 2011, the
complainants’ rejoinder of 14 November 2011 and tBBO’s
surrejoinder of 27 February 2012;

Considering the eleventh complaint filed by Mr I’H.against the
EPO on 31 May 2010, the EPO’s reply of 23 Febru2dyl, the
complainant’s rejoinder of 25 March and the EPQigrejoinder of
4 July 2011,

Considering the twelfth complaint filed by Mr I.H. against the
EPO on 6 September 2010 and corrected on 27 Septe20t0, the
EPQO’s reply of 23 February 2011, the complainamépinder of
22 March and the EPO'’s surrejoinder of 28 June 2011

Considering the thirteenth complaint filed by MHI.T. against
the EPO on 23 September 2010, the EPO'’s reply éiekBuary 2011,
the complainant’s rejoinder of 14 March and the EP€dirrejoinder
of 22 June 2011,

Considering the fourteenth and fifteenth complaifited by
Mr ILH. T. against the EPO on 4 January 2011, tROE replies of
9 May, the complainant's rejoinders of 7 July arte tEPO’s
surrejoinders of 14 October 2011,

Considering the applications to intervene in MrsTtwelfth
complaint filed by Messrs A.C. K. and P.O.A. T.2&July 2011 and
the EPO’s comments of 26 September 2011;

Considering the application to intervene in Mr Tthérteenth
complaint filed by Mr A.C. K. on 26 July 2011 anHet EPO'’s
comments of 10 August 2011;

Considering the applications to intervene in MrsTthirteenth
complaint filed by Messrs T. H. and P.O.A. T. on 2fly 2011 and
the EPO’s comments of 26 September 2011;
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Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and deciaedo hold
oral proceedings;

CONSIDERATIONS

1. Fifty-six similar complaints (with five applicatien to
intervene, and five requests to withdraw their claimps) have been
brought before the Tribunal challenging generalisiens taken by
the Administrative Council (hereinafter “the Coufjcand, in some
cases, also challenging their implementation byRhesident of the
European Patent Office, the EPQO’s secretariat. fEfe@ted internal
appeals were filed with the Council and, with theception of
four cases, also with the President. All the appbabught before the
Council were forwarded to the President for deaisideclining the
jurisdiction of the Council’s Appeals Committee (AC), as the
Council considered that the decisions at issue \gereral decisions
having no direct effect on the complainants. Asstite President was
considered competent to decide based on the impletnen of the
decisions. The President considered all the appsaisafounded and
forwarded them to the Internal Appeals Committée&Cjifor opinion.

2. In their complaints, the complainants impugn the:n@il’'s
decisions to refer their appeals to the Presidédm. Council’s general
decisions against which their appeals were direatedhe following:

I in cases: A. and [26] others v. EPO, C. v. EPQ@ &. (No. 11)
v. EPO:
(a) CA/D 32/08, dated 9 December 2008, amending the
Regulation on Internal Tax by reducing the coefints
of the internal taxation schedule with effect frandanuary
2009 (in comparison to those applicable under CE3LY7);

(b) CA/D 27/08, dated 9 December 2008, revisingrimatia the
monthly basic salary scales in Annex Il to the &gy
Regulations for Permanent Employees of the European
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Patent Office (hereinafter “the Service Regulatipngith
effect from 1 January 2009;

I in cases: P. v. EPO, T. (No. 9) and [5] othersBPO, and
G. (No. 2) v. EPO:

(c) CA/D 14/09, dated 27 October 2009, regarding gbtting
up of a reserve fund for sickness insurance |izdsli
relating to pension recipients. The decision predidhat
Regulations for the Reserve Funds for PensionsSauial
Security would apply to the reserve fund, that peyts
made into the Reserve Funds for Pensions and Social
Security in accordance with CA/D 1/07, Article 48@@uld
be allocated to the reserve fund and that futunameats
into it would be made from the budget of the Eusspe
Patent Organisation;

Il incases: G.v. EPO and T. (No. 10) and [5]esthv. EPO:

(d) CA/D 13/09, dated 27 October 2009, setting ueserve
fund to “fund the Organisation’s liability for lungum
payments as partial compensation for the natianaldvied
on pensions paid under the Pension Scheme Regqdatio
to former employees, who took up their duties wtiie
European Patent Office before 1 January 2009, @anhlose
entitled under them”;

IV in cases: P. (No. 2) v. EPO, P. (No. 3) v. ER®d T. (No. 13)
v. EPO:

(e) CA/D 28/09, dated 10 December 2009, amenditiglés 62
and 69 of the Service Regulations. The complainemsest
particularly the amendment of Article 69(4) of tBervice
Regulations which previously provided that the dejemts’
allowance was to be granted “on application by the
permanent employee, with supporting evidence, hddien
aged between eighteen and twenty-six who are receiv
educational or vocational training”. The amendedsion,
as enshrined in Article 2(b) of the Council deaisio
provides that the dependents’ allowance shall tEntgd
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Vi

(f)

“on application by the permanent employee, with
supporting evidence, for children who have not heac
twenty-six years of age and are receiving educati@n
vocational training”;

the amendment of Circular No. 82, implementing
CA/D 28/09;

in case: T. (No. 12) v. EPO:
(g) CA/D 22/09, dated 10 December 2009, amendirglés 2,

35 and 38(a) of the Service Regulations along thesl
of the President’s proposal contained in CA/181M@fich,
according to its wording, sought “to clarify thagrmanent
employees and staff employed on contract may beiajgul
as chairmen or members” of the bodies defined iagraph 1
of Article 2 of the Service Regulations and thatythmay
also act as experts to these bodies;

in cases: P. (No. 4) v. EPO and T. (No. 14) RCE
(h) CA/D 7/10, dated 30 June 2010, whereby the Gbadopted

the President’s proposal contained in CA/66/10 Réw. the
amendment of Article 83 of the Service Regulations.
This decision abolished the pay-as-you-go finan@hghe
healthcare insurance scheme together with the &.4ent
capping guarantee for the contributions paid by lepges
and introduced the possibility to adjust them byaximum

of 10 per cent per year. The new system empowéred t
President to determine the contributions towardstheare
insurance on the basis of an actuarial study. Téwsibn
provided for a transitional period, until 2014, ithgr which
time employee contributions would not exceed the per
cent ceiling and any actual difference with thecokited
rate would be borne by the Office;

VIl in case: T. (No. 15) v. EPO:

(i)

CA/D 4/10, dated 28 June 2010, amending Ar§iclg, 80
and 81 of the Service Regulations so as to abdiligh
existing regulations providing for the reimbursement
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the expenses incurred upon removal of staff betwaeious
places of employment (when taking up their serwié the
EPO and upon retirement). The amended articlesvatidor
predetermined lump-sum compensations, which may be
revised by future presidential decisions.

3. The complainants whose appeals were filed wittbencil
and subsequently forwarded to the President folisibe; contest
those referrals. They submit that, as the contedtmisions were
taken by the Council, the President is not comgetenprovide
the requested relief (to annul those decisionskyTassert that the
Council is the only body competent to handle thappeals in
accordance with the relevant articles of the Ser®Regulations, and
that the decision taken by the Council not to réfer appeals to the
ACAC, but to refer them instead to the Presidemt when forwarded
them to the IAC for opinion, is therefore to be siolered a final
decision tantamount to a rejection of their appeals a confirmation
of the earlier decisions.

4. The EPO, as authorised by the Tribunal, confireseplies
to the issue of receivability. It points out thia¢ ttcomplaints should all
be declared irreceivable on the grounds that:

(a) the internal remedies have not been exhausteddordance
with Article VII, paragraph 1, of the Tribunal's &tte. It notes in
this regard that the Council was correct in fonimgdhe appeals to
the President for decision, who correctly refettegin to the IAC for
opinion (which is still pending); and

(b) the contested decisions of the Council are indtvidual
decisions but rather decisions of general apptioatand cannot as
such, be challenged unless and until they are egbjti a prejudicial
matter to each complainant (see Judgment 2953y )de

5. As the complaints all share the same issues ofvaméty,
impugn general decisions, raise arguments sinoldinase decided in
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Judgment 3146, and are based on the same or darsi@ments, the
Tribunal finds it appropriate to join them.

6. The Tribunal considers that the complaints mustibmissed
as irreceivable. Consequently, the applicationsdfiby interveners
must likewise be dismissed, as the claims aredhesThe reasoning
set out in considerations 10 and 12 of Judgment Huffices to
dismiss all these complaints, regardless of whethey involved
parallel appeals filed both before the Council dimel President, or
only appeals filed before the Council. The Tribunalfers to
consideration 10 of Judgment 3146 with regard ® ¢bmplaints
involving parallel appeals, and to considerationfdr2the complaints
where the internal appeal was brought only befioeeGouncil. These
considerations read as follows:

“10. The Staff Regulations allow for appeals to t#héministrative
Council in respect of decisions of that Council aldg, to the President of
the Office in the case of decisions by the Pregiddime President
implements decisions taken by the Administrative i@ilu Thus, where, as
here, an employee challenges both the underlyingisida of the
Administrative Council and a decision of the Prestdenplementing it, a
guestion arises as to the course to be taken bgriiptoyee who wishes to
file an internal appeal challenging both the unded decision and the
decision implementing it. It is clear that the gdliction of the Appeals
Committee of the Administrative Council extends ority decisions
taken by it. Hence it cannot entertain appeals witbpect to decisions
implementing its underlying decisions. Howeverjsitwell settled that a
staff member who challenges an individual decisiay, at the same time
and in the same internal appeal, challenge théeckelanderlying decision.
Thus, it was said in Judgment 1786, under 5, ievegit part:

‘the staff member must impugn an individual deaisapplying
a general one and, if need be, may for that purpbakenge the
lawfulness of the general one without any risk eifhly told that
such challenge is time-barred.’

Similarly, it was said in Judgment 1329, undemntelevant part:

‘Firm precedent has it — see for example Judgmefo]...] —
that an international civil servant may, in chafjery a decision
that affects him directly, plead the unlawfulne$say general
measure that affords the basis for it in law. Thdidputable
basis in law for the individual decisions challedde this case
is the Council's decision of 20 December 1991 sgtthe rate
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of the rise in staff pay for 1992. The conclusienthat the
complainants may plead the unlawfulness of the Césnc
decision.’

It follows from what was said in Judgments 1786 4329 that, if an
individual decision is set aside because of theawfllness of the
underlying decision, the latter must also be sefeas

[11] [...]

12. In conclusion, as the Administrative Council'sferral of the
complainant’s appeals to the President was lavaiod, the President took
the view that the appeals were unfounded and coesdly forwarded the
appeals to the Internal Appeals Committee for desisiand as that
decision is still pending, the complaint is irre@ble in accordance with
Article VI, paragraph 1, of the Statute of thebtmal since the impugned
decisions cannot be considered final as the inteneans of redress have
not been exhausted. To declare the complaint ivabke causes the
complainant no prejudice since he may appeal, ifesgary, to the
Tribunal, against the future decision of the Prestdregarding the
outcome of his pending internal appeals.”
As set out above, the Tribunal considers that thenCil's referrals to
the President do not involve any error of law. Widgard to the
parallel appeals, it notes that in accordance witheneral principle
of law, a person cannot simultaneously submit @@es matter for
decision in more than one proceeding. With regardhe appeals
brought only before the Council, the Tribunal firttist the Council
acted correctly in forwarding those appeals to Bmesident, given
that the contested general decisions did not affeetm directly
and therefore could only be challenged with regaod their
implementation and individual application as dedidéy the
President.

7. The present cases must be distinguished from thee on
decided in Judgment 3053, where the Tribunal faimad the Council
was wrong in declining its jurisdiction. It must lensidered that
in that case the complainant was acting as a reptative of the
General Advisory Committee (GAC), which was dirgaffected by
the general decision, as the proposals which ledhéo Council's
impugned decision had not been submitted to the @&ds opinion.
Bypassing the GAC constituted an error of law rdogy Article 38(3)



Judgment No. 3291

of the Service Regulations; that error of law beampugh to vitiate
the decision. The complainant was considered tce heavcause of
action because he was a member of the GAC, reqinegehe GAC's

interests. In the present cases, none of the cimapis has been
directly affected by the general decisions thay theek to challenge.
One complainant filed his appeal as a member of3AE (asserting
that the decision CA/D 7/10 was taken without hgvimovided the
GAC with documents considered necessary). Howeker,could

not be considered to have a cause of action aschaad represent
the GAC as a whole. That is because the GAC wasuitel

and submitted its opinion, which shows that the amigj did not

agree that the documents submitted were insufticithe question
of insufficient documentation can, if necessary, rased by staff
members in future appeals challenging the individdacision

(implementing the general decision) which direetffects them.

8. The Tribunal notes that allowing a complaint agaias
general decision which does not directly and immdy affect the
complainant but which may have a direct negatiteceon her/him in
the future, would cause an unreasonable restriatiothe right of
defence, as staff members would then have to impugrediately all
general decisions which may have any connectioh tieir future
interests, on the basis that a general decisioshnisi not challenged
within the established time becomes immune fromllehge. On
this approach, once a general decision is considamenune, any
complaint impugning the subsequent decision imptemg it
could not challenge the lawfulness of the undegygeneral decision.
Considering this, the Tribunal is of the opiniorattithe approach
illustrated by the recent case law (Judgments 282P23146) is to be
followed. According to that case law, a complainganh impugn
a decision only if it directly affects her/him, am&nnot impugn
a general decision unless and until it is applied manner prejudicial
to her/him, but she/he is not prevented from chaileg the
lawfulness of the general decision when impugnirggitnplementing
decision which has generated their cause of action.

10
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9. In light of the above considerations, the compkimust be
dismissed as irreceivable and the applicationstervene must also
be dismissed. Therefore, there is no reason for Tihbunal to
examine other issues regarding the receivabilitgher merits of the
complaints which can, if necessary, be raised wttellenging the
future decisions of the President regarding theae of the pending
internal appeals.

DECISION

For the above reasons,

1. The complaints are dismissed as irreceivable aadpiplications
to intervene are also dismissed.

2. The withdrawal of suit by Messrs C., K., N., S. @hdis hereby
recorded.

In witness of this judgment, adopted on 6 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribuivg, Dolores M.
Hansen, Judge, and Mr Michael F. Moore, Judge, lsghow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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