Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3284

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr P. M. R. aui the
Organisation for the Prohibition of Chemical Weapd@PCW) on
5 August 2011 and corrected on 12 October 20110REW'’s reply
dated 23 January 2012, the complainant’s rejoimde30 April and
the OPCW's surrejoinder dated 3 August 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and hasdegded not
to hold an oral proceeding;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant joined the OPCW in February 2002 dedia
and Public Affairs Clerk in the Media and Publicféifs Branch
(MPB) of the External Relations Division (ERD). Wieffect from
1 October 2005 he was appointed to the post of dMedisigner at
grade GS-5 in MPB.

In September 2008 the Division of Administratioritiated a
review of the job descriptions of all posts in MRB order to
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determine staffing needs. As a result, a modifigl description for
the complainant’s post was drafted in December 2G0&ferred to

his additional duties, in particular to the managetof the content of
the OPCW website and publications through the atnittion of a

web content management system. An external classvis appointed
to review the modified job description and he cadeld, on 23 March
2009, that the complainant’s post should be reifledsto grade P-2
and that he should be given the title “Web Contdiainager”. On

30 March the Head of MPB wrote to the Head of themidn

Resources Branch (HRB) requesting that the postdbeupied by the
complainant be reclassified to the P-2 level. Imtthe Acting Head
of HRB wrote to the Director-General on the samg asking him to

consider the reclassification of the complainapist. An exchange
of communications then ensued within the Admint&iraconcerning
inter alia the consequences of upgrading a G-lpust to a P-level.
On 17 August 2009 the Budget Committee met to clemsihe

budgetary implications of the proposed reclasdificaand concluded
that the ERD budget for 2010 could absorb the obseclassifying

the complainant’s post to grade P-2. It noted tiathe Executive

Council approved the reclassification at its footming 58th Session
in October, there would be no budgetary implicaidior 2009

because the recruitment process would take some aind would
preclude the post being filled in 2009. The Bud@zmmittee’s

conclusions were forwarded to the Director-Genenal9 August.

On 17 September the complainant was informed keabDirector-
General had decided that the reclassification ef gost would be
pursued with the preparation of the 2011 OPCW Rumogre and
Budget. On 22 September he wrote to the Head of HRBesting, as
an interim measure pending the approval of theassdfication of
his post, an increase in steps within his curreatig to match a P-2,
step 1, salary with effect from 1 October 2009. Hwad of HRB
notified him on 21 October that the Director-Gehdrad decided
to reject his request for a within-grade increasesieps on the
ground that interim Staff Rules 3.1.02 and 3.1.@Bndt allow salary
increments for incumbents awaiting a decision fribra Executive
Council. He added that should the request for ssdiaation be
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approved, he would have to undertake a competiteauitment

procedure for the P-2 post because promotion tost geclassified
more than one level upwards was not automatic. Qlo\&mber the
complainant requested the Director-General to vevigoth his

decision to delay the submission of the reclassifio request to the
preparation of the 2011 OPCW Programme and Budget fis

decision not to grant him an increase in stepswde informed on
30 November that his request for review was refecte

The complainant filed an appeal on 23 December 2G@9 the
Appeals Council alleging that he was prejudicedtby Director-
General’'s decision not to submit the request fatassification to
the Executive Council at its 58th Session. He askex Director-
General to submit the reclassification requesth® next session of
the Executive Council, i.e. its 59th Session toheéd in February
2010, and to promote him with effect from 1 Janu2®t0 once the
reclassification request had been approved. In éhent that the
Executive Council did not approve the reclassiiaat he asked to
be “financially compensate[d] [...] to match the2 Balary”. He also
claimed material and moral damages in an amounvaient to the
difference in salary that he would have earnechatR-2 level from
1 January 2007, the date of potential effect orlemgntation of the
action taken by him in early April 2006, until tldate the post was
reclassified and he was promoted to it, or the datevhich he was
granted financial compensation, in the event thecktive Council
rejected the request for reclassification. The dampnt was
informed on 27 July that the Appeals Council hagrbenable to meet
to finalise its report due to its members eitheéing holidays or
having busy work schedules. However, it was expgdid resume its
work in mid-August.

On 23 September 2010 the Director-General subméteeuest
for the reclassification of the complainant's péstthe Executive
Council along with the proposal related to the 200PCW
Programme and Budget. The Executive Council apprdle request
on 8 October 2010 and the post was advertised Dacgémber 2010.
In the meantime, on 22 October the complainant didsn his
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resignation effective 21 November 2010 stating teabhad accepted a
job offer in another international organisation.

In its report of 3 May 2011 the Appeals Council iduthat the
complainant had performed, “for an extended dunatibtime”, duties
which were outside the scope of his job descripiod beyond his
grade. It therefore recommended that appropriatapensation be
granted to him. The Council also considered thatas not competent
to consider the claim regarding the award of fil@nmompensation in
the event that the complainant’s post was not ssiflad and that he
continued to work at the GS-5 level.

By a letter of 23 May 2011, the complainant wa®infed that
the Director-General had considered that he wasegatly entitled to
the relief he sought on the ground that he hacoctinuously worked
at a level above the level of his post. Howeveregithe fact that the
Appeals Council had recommended that he be comfeshdar
the extra work he had performed, the Director-Ganeecided,
without prejudice to the position that the OPCW hatkd in line with
applicable rules, to accept that recommendationtaraffer him an
ex gratia payment of 3,000 euros as a final settlement sfappeal.
That is the impugned decision.

On 27 May 2011 the complainant wrote to the HeadHBRB
stating that the amount offered by the Director-&ah did not
constitute “appropriate compensation” given that had been
performing duties of a higher level for nearly foars. He therefore
requested that the Director-General reconsidedécssion. The Head
of HRB notified him on 22 June 2011 that his requess rejected.

B. The complainant alleges undue delay in the intergpeal

proceedings, pointing out that nearly 17 monthpsdd between the
date of filing of his internal appeal and the datewhich the Appeals
Council issued its report. In his view, the facittsome members of
the Council were unavailable is not a valid grodad inordinately

delaying the internal appeal proceedings. The caimaht criticises

the OPCW for having failed to ensure the properctioming of the

internal appeal system.
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He also contends that internal appeal proceedimge flawed on
two grounds. First, they were tainted by breachcomfidentiality
insofar as some of the meeting transcripts thasutemitted to the
Appeals Council were disclosed to his supervisothied party to
the proceedings, who verbally berated him in frohtcolleagues
regarding the alleged use of these transcriptsntéemed the Council
of the breach of confidentiality but the latterldédi to address that
argument in its report. He adds that he filed aarival complaint of
harassment on that ground. Second, the Appeals d@darfed to
fully examine all relevant facts before making iescommendation
to the Director-General, in particular facts whiddmonstrate that he
worked at a higher grade than that of his posteddd no reference is
made in its report to the fact that he had beerajéct Manager”
since 2008, that he had performed some P-3 levi&gor that he had
been designated as alternate Head of ProgrammeMREB and
Receiving Officer for ERD in 2009. He adds that Apmpeals Council
wrongly concluded that it was incompetent to coesids claims for
financial compensation in the event that his paat wot reclassified.

The complainant contends that the Director-Gengnaluld have
submitted the reclassification request to the EtreeuCouncil at its
58th Session in October 2009 and he criticisesSQREW for having
failed to reclassify his post within a reasonabéziqd of time. He
indicates that his reclassification request dasek bo April 2006, and
that, since January 2007, he had been performirigesdwhich
were not set out in his job description. In hisni¢here were no valid
reasons for such delay, in particular given thattlad necessary
documents were ready, that there were no budgegatsictions, and
that all the officials concerned had agreed that reclassification
request was justified.

According to the complainant, the OPCW showed & &cgood
faith in the way it handled his reclassificatiouest. Indeed, he was
led to believe that the proposal for reclassifmativould be submitted
to the Executive Council at its 58th Session. Hkciates, for instance,
that the Head of MPB, the Head of HRB and the Daeof
Administration promised him during a meeting haidluly 2009 that
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his post would be reclassified at grade P-2 and tigawould be
promoted without having to participate in a comjpedi selection
process.

Referring to the Tribunal's case law, he contehds the decision
not to compensate him for discharging duties argpaesibilities
which exceeded those of his GS-5 post for neanly fears was a
violation of the principle of equal pay for equabnk. He points out
that his duties were not of a temporary naturetendid not volunteer
to perform them but was asked to do so. He alldugisthe OPCW's
failure to remunerate him according to the prireipf equal pay for
equal work amounts to an “unjust enrichment” of @rganisation. He
points out that Interim Staff Rule 3.1.04 providleat a staff member
may in exceptional cases be granted a specialafiostance, but that
he was not granted one.

The complainant asks the OPCW to disclose withragdy all
documents that relate to the reclassification effarmer post, to the
decision to defer the matter to the preparatiothef2011 Programme
and Budget, and to the duties he discharged betdsrmrary 2007 and
the date of his separation from service. In addjtibe requests
disclosure of all documents relating to the ratienaehind the
decision not to approve a within-grade increasstéps to match a
P-2, step 1, salary or not to grant him @ngratia payment to
compensate him for the discharge of P-2 level dutiethe event the
OPCW fails to produce the said documents, he régjtiest the Tribunal
award him a default judgment. He also requestsarhearing.

In addition the complainant asks the Tribunal tb &side the
impugned decision. He seeks material damages inamount
equivalent to the difference in salary, emolumemtd other benefits,
including pension benefits, which he would haveeread had he held
grade P-2 from 1 January 2007 to the date he depafram service.
He seeks 100,000 Swiss francs in moral damagead0 francs
for undue delay in the internal appeal proceedinrigsclaims interest
on all amounts awarded by the Tribunal for thequbfrom 1 January
2007 to the date of full execution of the Tribusajudgment. He
further seeks costs.
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C. The OPCW submits that the complainant's claim for
100,000 francs in moral damages is new; it shoblerefore be
considered as irreceivable for failure to exhanisgrnal remedies.

On the merits, it asserts that the minimal delayha internal
appeals proceedings did not prejudice the compigainand it
emphasises that he resigned to take up a positioranother
organisation. Hence, any delay in his case hadegative impact on
his career prospects. Regarding the alleged br&faadnfidentiality, it
observes that the complainant filed an internah$sment complaint
against his supervisor related to that matter, et withdrew it
very soon after. Consequently, no investigation e@sducted on the
alleged harassment and the alleged inappropriaselodure of
information. Furthermore, the complainant himselppended
documents to his complaint which were not addressedopied to
him, thereby breaching his duty of confidentiality.

The OPCW argues that no reclassification action feamally
initiated by the complainant or his supervisor iprih 2006. It was
only in late 2008 or early 2009 that steps weretiak that respect
following the decision by the Division of Adminiation to conduct
an overall review of all existing posts in MPB. @nihe review had
been conducted the complainant’s job descriptiols wedified in
December 2008 and reviewed by an external classifteo concluded
that the complainant’s post should be reclassHietthe P-2 level. The
initial request for reclassification was then forded to the Director-
General for his consideration on 30 March 2009. Thefendant
contests the complainant’'s contention that hisedutiad substantially
changed in 2006 and it asserts that the reclagsdic was not
prompted by a change in his duties but rather tscthe functions of
his post, together with other posts within MPB wbgng modified
and reviewed in light of the Organisation’s staffimeeds.

According to the OPCW, the Director-General lawfidkercised
his discretion as to when the reclassification estjuvas submitted to
the Executive Council. Indeed, Staff Regulation @vjdes that
the Director-General has discretion in deciding thbe the nature
of the duties and responsibilities of a post amguired within the
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Organisation, and the Administrative Directive df 3anuary 2005
entitted “Procedures for promotion through reclissiion”
(hereinafter “the Reclassification Directive”) raeas him to take
into account any budgetary limitations when coréidea request for
reclassification. None of these texts impose aipdone frame on
the Director-General as to when a reclassificatiequest must be
submitted to the Executive Council. In the pressage, he took into
consideration various elements, including the famanand strategic
position of the Secretariat and the financial aotitipal positions of
the Member States, and not merely the complainanterests. It
indicates that the complainant formally requestedlassification
in March 2009, and that his reclassification wapraped by the
Executive Council in October 2010. It argues that, light of
the Tribunal’s case law, the reclassification pssgewhich lasted
17 months, was not unreasonably delayed.

The OPCW rejects the allegation of lack of goothfaind states
that the fact that the complainant’'s supervisouested the Director-
General to reclassify the complainant’s post cameotonstrued as a
promise that the latter would submit the requesthi® Executive
Council at its 58th Session. It also denies tha t@omplainant
was promised that he would be promoted to grade viAtRout
having to participate in a selection process.riésstes that, according
to paragraph 16 of the Reclassification Directige,post that is
reclassified more than one level upward shall besdided as vacant
and a selection process shall take place to fill it

The OPCW points out that, according to Staff Rejuial.2 and
Interim Staff Rule 3.1.04, a staff member shalklzpected to assume
temporarily, as a normal part of his or her custymaork and
without extra compensation, the duties and respaitisis of higher-
level posts. It therefore denies that it violated principle of equal
pay for equal work. The complainant did not comsitliy perform
additional duties exceeding those set out in thediescription for his
GS-5 post. The OPCW indicates for instance thafabethat he had
been alternate Head of Programme for MPB did ntatileextra work
and the fact that he had been Receiving Officea éemporary basis
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could not be considered as a “significant devidtifsom his usual
duties. It emphasises that he was offered»agratia payment for
having carried out some responsibilities, which ldausually belong
to a position of a higher level, but he refused it.

The OPCW submits that the compensation sought lgy th
complainant is frivolous, unreasonable and unijiestiflt adds that his
request for documents is cast so widely that iukhbe rejected as
being speculative and hence does not provide tlguested
documents.

D. In his rejoinder the complainant contends thatRkelassification
Directive does not specify the form in which a asslfication request
should be made but merely states that the incuntiento bring the
matter to his supervisor and request a review efdhassification of
his or her post. He did so in an e-mail of 7 ARAD6 addressed to his
supervisor.

He provides details of the P-2 level duties he grereéd and
which differed significantly from the duties settoin his job
description. He adds that the documents he suluhtibtehe Tribunal
were either addressed to him or forwarded to hinthirgl parties on
their own initiative. He is willing to disclose tlmames of the officials
who supplied him with documents that were not diyeaddressed to
him, if the Tribunal so requests.

E. Inits surrejoinder the OPCW maintains its position

CONSIDERATIONS

1. The complainant commenced employment with the OPCW
on 3 February 2003 in the MPB. Effective 1 OctoBB805 he was
appointed to a substantive position at the GS-SdegraOn the
complainant’s account of events, he requested il 2006 a review
of his GS-5 post and reclassification to a P-2 pdste OPCW
challenged in these proceedings that such a requastmade in
conformity with the Reclassification Directive.
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2. On 25 September 2008 a review of the job descriptaf all
posts in MPB was initiated. During this processPecember 2008 a
modified job description for the complainant’s pess drafted. An
external classifier determined on 23 March 2002 tha& post as
described in the modified job description would diethe P-2 level.
On 22 September 2009 the complainant requestedinamterim
measure, an increase of steps within his curreadegto match a P-2,
step 1, salary, effective 1 October 2009. This estjwas declined in a
memorandum of 21 October 2009 from the Head of H&Bbehalf
of the Director-General. On 3 November 2009, thenmainant
sought a review of this decision that was declibgdthe Director-
General in a memorandum dated 30 November 2009tieriklead of
HRB.

3. The complainant appealed against this decision hi@ t
Appeals Council in a notice of appeal of 23 Decamp@09. On
3 May 2011 the Appeals Council provided its regorthe Director-
General, concluding that the complainant had madeaocase and
recommending that appropriate compensation shoallchide to the
complainant “for having undertaken the extra wask &n extended
duration of time”. In a letter dated 23 May 2014e tomplainant was
informed by the Head of HRB that the Director-Gehérad decided
to “honour” the recommendation and offered the dampant an
ex gratia payment of 3,000 euros. This was said to be fer th
extra work the complainant had carried out in depilg the
OPCW website and for the delay in the Appeals Cibumaking its
recommendation. This is the impugned decision.ddmeplaint in this
Tribunal was lodged on 5 August 2011.

4. In the meantime, on 22 October 2010, the complainan
resigned from the OPCW with the date of separathming
21 November 2010.

5. In his complaint, the complainant seeks materiahatpes
equivalent to the difference in salary, emolumenfgnsion
contributions and other benefits he would haveivecehad he held
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grade P-2 from 1 January 2007 to the date he ledt @PCW
(21 November 2010). He also seeks moral damag&e®m000 Swiss
francs, and 25,000 francs for the undue delay énitibernal appeal
proceedings. He further seeks costs and interest.

6. During the period just described, and on the OPCW'’s
account of the facts, various formal steps werenalk response
to the external classifier's determination of 23 rbka 2009. The
recommendation was forwarded to the Director-Gdrea80 March
2009. In the following six months there was intérr@nsideration of
the proposal and on 10 September 2009 the Diréxmeral decided
that the request for the reclassification shouldpbesued with the
preparations for the 2011 OPCW Programme and Budgeé
complainant was informed of this on 17 Septembed92an due
course the reclassification request was submittedh¢ Executive
Council with the 2011 budget submission on 23 Sap&r 2010. It
was approved by the Executive Council on 8 Oct@@d10. The post
was advertised on 6 December 2010 and filled oA@&# 2011.

7. Three procedural issues arise from the pleadinigs.fifst is
whether the relief sought in the Tribunal is broattean the relief
sought in the internal appeal and, if so, the legaisequences. The
second is a request by the complainant for the ymtomh of
documents. The third is whether there should berah hearing. In
view of the conclusions the Tribunal has reachhbd, first issue is
moot as the arguably broader relief sought wagranted. As to the
production of documents, the Tribunal agrees with ubmission of
the OPCW that the request for documents is caswidely as to
constitute an impermissible request for documemntsacspeculative
basis (see Judgment 2510, consideration 7). Ghesiissues raised by
the complainant and material provided by both partthe Tribunal
sees no warrant for an oral hearing.

8. Having regard to the parties’ arguments in thefprieply,
rejoinder and surrejoinder, the issues they haeatiied may be
described in the following way. The first substaeatissue is whether

11
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the reclassification of the complainant’s positiwas inappropriately
delayed. There are two elements. The first concedimsn was the
reclassification of the complainant’s position atteaon which the
OPCW should have acted and what, at that time,|dhoave been
done. The second, and more specific element, costlee submission
of the reclassification to a 2010 Executive Counetleting rather than
a 2009 Council meeting.

9. The second substantive issue is whether the congpiahad
been promised two things about his reclassificaiod whether he
had a legitimate expectation that they would octhe first thing was
whether his reclassification would be submittechtd009 Executive
Council meeting. If so, what flows from the facinas not submitted
to a 2009 Council meeting? The second thing waghein¢he internal
rules requiring newly classified positions to bee tlsubject of
competitive applications had been waived.

10. The third substantive issue is whether there walation
of the principle of equal pay for equal work. Twacfual issues
arise. The first is whether the complainant assuthgtbs additional
to those of his substantive position at grade G&ih 1 January
2007. The second is whether the complainant washaliging duties
under the P-2 job description.

11. The fourth substantive issue is whether there Valiags in
the internal appeals procedure. There are two el=m®ne is delay.
The other is whether there was otherwise a failarseet minimum
standards.

12. Much of the detailed factual material and analgslganced
by the parties was designed to show (on the comgutdlis part) or
rebut (on the OPCW'’s part) that since early 20@/dbmplainant had
not simply been performing the tasks of the G-®lgwosition but had
been performing the tasks of a P-2 position. Tlastual dispute
and its resolution in the complainant's favour wassupport of
his claim for material damages being the differenoe salary,

12
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emoluments, pension contributions, and other benk& would have
earned or received at the P-2 level from 1 JanR@@y. However, the
Tribunal’s role is not to undertake the evaluati@sk of determining
what is or should have been the appropriate cleasdn for any
particular position (such as that held by the ca@mmgint in January
2007 and thereafter) nor the allied evaluative tdstetermining what
is or should have been the appropriate remunerdtica case such as
the present a complainant’s right to either matenianoral damages
or both must be founded on a demonstrated failitheoemploying
organisation and its administration to comply viltke applicable staff
rules and regulations or the principles that haegetbped in this
Tribunal governing the relationship between staff an organisation.

13. A convenient starting point in considering the ctam@ant’'s
claims is the contention that the OPCW violatedptiaciple of equal
pay for equal work. It is important to note at théset that until the
complainant’s request on 22 September 2009 fortiaddi salary
steps, the subsequent request for a review of dBisision and
ultimately the appeal to the Appeals Council, tbenplainant did not
challenge, by way of internal appeal, any expressplied decision
not to reclassify the position he held. The refudahe 22 September
2009 request was the platform on which the compldimaintained
his appeals that led to the Director-General’'ssieniof 23 May 2011
impugned in these proceedings.

14. The complainant cited three judgments in supporthef
principle said to apply to this aspect of his comml The first was
Judgment 2313. In that case the complainant sotghinpugn a
decision of the Director-General of the World Headrganization
said to be embodied in a letter of 20 Septembe 2B0that letter the
Director-General indicated there would be a classibn review of
the complainant’s post and that she, the complaivaould have to
provide information before the review was to takecp. The Tribunal
dismissed the complaint because the decision waa fical decision.
The Tribunal referred to the principle of equakiyd its requirement
that there be equal pay for work of equal values Thibunal pointed

13
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out that there is a duty to initiate proceduregnsure that outcome.
Applied to the facts of this case, this would mewthing more

than, on the assumption the complainant was naeigbeaid equally

compared to others undertaking similar work or wofka similar

value, the OPCW would have been obliged to initatecedures to
create equality. This is an issue the Tribunal widldress shortly.
However, the judgment referred to above does n@pat the

proposition that this Tribunal should itself embagon the evaluation
of the classification and remuneration of a paléiciposition as a
discrete enquiry.

15. Judgment 2314 was the second judgment cited. Inctee
the complainant had, in New York, continued to perf the duties of
a post that had been transferred to Paris. Foriadoke was paid a
special post allowance. The arrangement was tetednahich led
to his complaint. The Tribunal determined that deenplainant was
entitled to remuneration commensurate with the evadfi the work
he had been performing. The Tribunal said that yhedstick for
measuring the value was the special post allowpagable before the
post was abolished in New York. Again this judgmeloes not
support the proposition that this Tribunal shoukklf embark upon
the evaluation of the classification and remuneratf a particular
position as a discrete enquiry.

16. The third authority cited by the complainant was
Judgment 2535. In that case the complainant had assigned to a
field post in Iran at the P-4 level. There was ssué that, in those
circumstances, it was customary for the organisatiopromote the
assigned individual to the P-5/L-5 level if they reenot already at
that level. That had not occurred though the pbet ¢complainant
occupied was reclassified P-5 effective 9 Septemb@89. In
those circumstances the Tribunal ordered the osg#on to pay the
complainant arrears of salary and allowances hddnuuave received
if he had been promoted at the time the reclass$ifioc occurred. The
citation by the complainant in these proceedings fea the purpose
of establishing that the lack of budgetary provisicannot be invoked

14



Judgment No. 3284

to deny a staff member a promotion or “the salarkicv is
commensurate with the duties of the post occupied”.

17. These cases involve the application of the priecgdlequal
value for equal work in contexts removed from thet$ of this case.
The Tribunal rejects this aspect of the complanthe extent that the
complainant invites the Tribunal to determine this work he did
from January 2007 should properly be viewed as \abitke P-2 level
and that he should have been remunerated accordiRigivever,
it was not in dispute that he was performing woelgdnd his current
grade (as acknowledged in a memorandum dated 3erimer 2009
from the Head of HRB, as found by the Appeals Cdunod
conceded by the OPCW in its reply to the TribunidB.is entitled to
material damages for this. He was offeredeargratia payment of
3,000 euros, an offer he did not accept. This amisuinadequate. An
appropriate sum is 25,000 Swiss francs.

18. It is appropriate now to consider the complainamtam
that the reclassification of his position shouldséndeen dealt with
more expeditiously and, in particular, submittecat@009 Executive
Council meeting and not the meeting held in 2010hil&V the
complainant contended that he first sought rediaation in April
2006, it is unnecessary to descend into detail tadveents at this time
and before early 2009 because the inescapableirderfrom all the
material is that the complainant did not then stekhallenge, by
way of internal appeal, any express or implied sleni to refuse to
reclassify the position he then held. It is nottfue Tribunal to review
the details of events of that time in the abserfcthe exhaustion of
internal remedies in relation to any decision tmaty then have been
made.

19. The appropriate starting point in considering tiugstion of
delay was the review of the job descriptions of @ikts in MPB
commencing in September 2008 and concluding, iaticel to the
complainant’s position, with the assessment ofekgernal classifier
on 23 March 2009 that the position should be diaskiat the
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P-2 level. The Head of MPB wrote to the Head of H®®B30 March
2009 saying that the post then occupied by the t@ngmt required
reclassification to the P-2 level. The Acting HeddHRB wrote to the
Director-General effectively inviting him to subntiite reclassification
request to the Executive Council. A memorandum ftbe Head of
HRB dated 24 April 2009 proposed, amongst othangdhi that the
reclassification of the complainant's post be resd during the
current budget review process. A note on the mendonma indicated
that the Director-General agreed with that propdsalas a proposal
also then endorsed by the Deputy Director-Genéfakre was a
suggestion in correspondence that the proposaltrogput before the
Executive Council in its July 2009 meeting. Howethis was said in
the correspondence to be for reasons that madepiactical. Those
reasons were not identified and are not readilyasgm from the
material before the Tribunal. In any event, the liogtions of the
reclassification were addressed in a memorandufr® gkugust 2009
from the Head of the Budget, Planning and Contn@ngh (BUD)
to the Director-General. The Head of BUD noted tliatthe
reclassification were approved by the Executive r@duin 2009
(when it met in October 2009), there would be naoddatary
implications in that year because the recruitmerdcess would
preclude filling the post in 2009.

20. At some point before mid-September 2009, the Darect
General decided not to submit the reclassificadibthe complainant’s
position to the Executive Council in 2009. This eata the attention
of the complainant who asked why in an e-mail te thief of
Cabinet who responded that “[tlhe Director-Genehnak decided
that this matter is to be pursued during the piegars of the 2011
Program and Budget”. A little over a week aftestithe complainant
made his request for additional salary steps astanm measure.

21. Inits reply the OPCW argued that the Director-Gahbad
validly exercised his discretion to decide whesubmit the proposal
for reclassification to the Executive Council. Itasv argued that
when considering whether to submit a request folassification to
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the Council, the Director-General does not focuslesively on the

interest of the staff member encumbering the fmgtjs compelled to
take into account a wide range of issues, amony the strategic and
financial position of the Secretariat, the politicand financial

positions of the Member States of the Organisatiod the overall

strategic and operational interests of the Orgéinisas such. At least
some of those matters would be matters more lik@lyhe Executive

Council to consider. However even assuming the dboreGeneral

had a discretion cast as widely as suggested bQB@W, its exercise
in ways that might damage or injure a particulaffsmember, does
not absolve the OPCW of liability for that damagenjury.

22. Staff Regulation 2 of the OPCW Staff Regulationsviaes
that the Director-General prepare and submit tdekecutive Council
proposals for the reclassification of posts. TheyRation is silent
about when or in what time frame. However, it canbe doubted
that such a submission should be made in a timelgn@r, and on
the facts of this case should have involved themssgion of the
reclassification of the complainant’s post to thetdber 2009 Council
meeting.

23. What the consequences of this delay were depenthen
resolution of another issue, namely what promidfeany, had been
made to the complainant about the reclassificatid what his
expectations were. In view of the conclusion jusached, it is
unnecessary to consider whether a promise was moadebmit the
reclassification to the October 2009 Executive ilumeeting and
whether the complainant had a corresponding expi@ctshat this
would occur. However the complainant also argued ahpromise had
been made that after the reclassification had bgenoved, he would
be promoted without advertisement and recruitmé&his contention
was founded on what the complainant said he wdsattoh meeting on
9 July 2009 by the Heads of MPB and HRB and theeddar
of Administration. Whether the complainant's acdowf what
was said is correct or not, the significance ofsthdiscussions was
substantially diminished by an e-mail sent the sdmgeby one of the
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attendees, the Head of Recruitment, to others wteaded including
the complainant. The e-mail pointed out that paplgr16 of the
Reclassification Directive that covered promotian & reclassified
post required, in a case such as the present, tedveent and a
competitive selection process. One of the recipieasponded in an
e-mail by saying that he understood the rule addndi dispute it. A
copy of this e-mail was sent to the complainaner€hs no evidence
that thereafter the complainant challenged what be€en said by
the Head of Recruitment. It is unnecessary to disdhe reach of
the principles developed by this Tribunal about npises and
expectations. It is sufficient to say that, on thets, the complainant
would have known by the end of 9 July 2009 thattedar had been
said at the meeting could not be seen to be a peofrom the OPCW
which he could expect to be honoured.

24. Accordingly, the delay in submitting the reclassifion
proposal to the Executive Council had the effedt, bast for
the complainant, of denying him the opportunity apply for the
position probably sometime towards the end of 2888uming an
accommodation could have been reached with the leamapt that
the selection process could take place well befloeeexpiry of his
contract which was the position contemplated byapplicable rule.
However the delay in reclassifying the position cpld the
complainant in a situation where, as noted eairieryas performing
work beyond his current grade but he had no céytdimat this would
be recognised by a reclassification which wouldvigte him with the
opportunity of applying for the reclassified pasitior, conceivably,
negotiating another outcome which would resultim bccupying the
position (a possibility advanced by the complainauitthe legality of
which is unclear). In these circumstances, the ¢aimgnt is entitled
to moral damages occasioned by the delay. An apptepsum is
12,000 Swiss francs.

25. The remaining issues concern the internal appeadegs.
The OPCW did not contest that there was considerdblay. The
appeal was lodged on 23 December 2009 and notvesbaintil
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3 May 2011. This period is too long. The complatnianentitled to
moral damages for the lengthy period the interrmmeal took to
resolve. An appropriate sum is 5,000 Swiss francs.

26. Another basis on which the complainant seeks tagnghe
internal appeal process, concerns procedural dret aespects of the
Appeals Council’s deliberative process. A breacleaffidentiality is
alleged. Also alleged is that the Council failed et minimum
standards in its deliberations as reflected ineipsort.

27. As to the second point, the complainant cited Jueatgrhi317,
consideration 33, which refers to the need for antgrnal appeals
body to provide reasoning on issues of fact or daa to demonstrate
that the body took up the complainant’s pleas dm@ddrganisation’s
replies: to similar effect is the more recent Judgm 3222
(considerations 9 and 10). It is true, in the pmesease, that
the Appeals Council’'s reasons are neither long rmossibly,
comprehensive. However, the complainant provideith Wis brief,
only the memorandum of 23 December 2009 initiathney appeal but
not the statement of appeal or any documentatidohadccompanied
it. In its reply the OPCW provided an extract ot thtatement of
appeal setting out the remedies sought by the aingit. This was,
the Tribunal infers, the last page of a 23-pagaudwmnt. None of the
other pleadings and evidence are before the Tribimahe absence
of this material, it is not possible to ascertaimatvultimately were the
issues and evidence before the Appeals Councilodaagly it is not
possible to evaluate, on any fair and balancedshaghether the
Appeals Council met the standards referred toeb#ginning of this
paragraph. This aspect of the complainant’s plkasld be rejected.

28. In relation to the breach of confidentiality, thengplainant
contended in his brief that he provided in his irejer to the Appeals
Council on a confidential basis, the transcriptstwod meetings he
attended. He also contended that sometime latersupervisor, the
Head of MPB, berated him for using this evidenchigappeal. In its
reply the OPCW did not directly challenge eithertbése factual
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contentions but rather asserted that there wasstim evidence
in support of” the claim though it is comparativatiear from the
OPCW's reply that it accepted that the transcrip¢se furnished to
the Appeals Council by the complainant. The Tribusgrepared to
accept the complainant’s account of providing tlamdcripts and the
aftermath. It can be inferred from this accountt ttiee transcripts
provided to the Appeals Council were made availabte their
existence made known to the Head of MPB. How thuoed is not,
in this matter, of any great significance. It idfisient to note that the
confidentiality sought by the complainant was notserved by the
Appeals Council. It is beside the point, as argbnedhe OPCW, that
the creation of a transcript by the complainanthef two meetings
may, in itself, have involved some moral transgmessWhat is in
issue is the integrity of the appeal process itSdie complainant is
entitled to moral damages for this breach of canftality in the sum
of 3,000 francs.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The OPCW shall pay the complainant material damagassum
of 25,000 Swiss francs plus interest at the raté per cent per
annum as from 1 January 2007.

3. The OPCW shall pay the complainant moral damageslihg
the sum of 20,000 Swiss francs.

4. The OPCW shall pay the complainant costs in the sim
4,500 Swiss francs.

5. All other claims are dismissed.
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In witness of this judgment, adopted on 8 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribumét, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Michael F. Moore

Hugh A. Rawlins
Catherine Comtet
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