Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3279

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Mrs MAL M. against
the European Organisation for the Safety of Air igation
(Eurocontrol) on 31 May 2011 and corrected on 2MeJu
Eurocontrol's reply of 23 September, Mrs A. M.'sjoiader of
2 December 2011 and Eurocontrol’s surrejoinder bfa®ch 2012;

Considering the second complaint filed by Mr G.C. dgainst
Eurocontrol on 28 March 2011 and Eurocontrol’s yeqfl 22 August
2011, Mr D. having chosen not to file a rejoinder;

Considering the fifth complaint filed by Mr J. W.ganst
Eurocontrol on 28 March 2011 and corrected on 17y,Mand
Eurocontrol’s reply of 22 August 2011, Mr W. haviogosen not to
file a rejoinder;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and deciaedo hold
oral proceedings, for which none of the partiesdgsied,;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Article 45 of the Staff Regulations governing offis of the
Eurocontrol Agency provides that, subject to avality of budgetary
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funds, the Director General can award a promotmofficials who
have completed a minimum period of two years inrtgeades, after
consideration of their comparative merits, and tthair new grade
“should, as a rule, be within the grade bracketlefined in the job
description” of the officials concerned. The crideand precedence
for promotion are set out in Rule of Application .Nb of the Staff
Regulations.

As a result of the administrative reform implementen
Eurocontrol between 2008 and 2010 the complainaste assigned
to the highest grade of their bracket. Mrs A. Md &fr W. challenged
this assignment before the Tribunal (see Judgme@2iis and 3278,
also delivered this day).

On 21 September 2010 Eurocontrol's Board, chairgdtie
Director General, decided not to organise a prasnotound for that
year, primarily because of the difficult budgetaiyuation and of
the fact that a 3.7 per cent salary increase haah lagpproved by
the Member States. Furthermore, the implementatioa reduced
promotion round in 2009 had already had a negaitimpact on
both staff and managers. Each of the complainantsnited to
the Director General an internal complaint agaitist decision:
Mrs A. M. on 3 January 2011, and Messrs D. and W29 October
2010. In the absence of any decision from the DireGeneral on
31 May 2011 for Mrs A. M. and on 28 March 2011 fidessrs D. and
W., they each filed a complaint with the Tribun&laienging what
they deem to be an implicit decision rejecting thaiternal
complaints.

B. Firstly, the complainants allege that the decisimt to hold
a promotion round in 2010 constitutes a violatioh tbe Staff
Regulations since the promotion procedure set outRule of
Application No. 4 was not carried out.

Secondly, they argue that Eurocontrol's Board did provide
adequate reasons for its decision of 21 Septenid. According to
them, the 3.7 per cent salary increase was wrangbked as being a
constraining financial factor since the cancellataf the promotion
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round in effect reduced the budgetary impact of therease. They
add that the reduced promotion round implemente@0@9 cannot
provide any justification for the decision not toldh a promotion
round in 2010.

Thirdly, they allege that the decision is discriatiory since the
“balance” existing between promotions allocatedoperational and
non-operational staff has now been upset as promatites have been
drastically reduced for the latter category, to ¢hihe complainants
belong.

Fourthly, they contend that the decision violated tspirit of
the administrative reform and the promises madiénrun-up to it”
inasmuch as one of the aims of the reform was $e la@lvancement
more on merit (through promotion) than on lengthsefvice (step
advancement within a grade).

Messrs D. and W. both assert that the decision ales taken
without due regard for staff careers as the 20Xmption round
constituted the last chance for some of the statbe rewarded for
their work before they left under the early termima of service
scheme.

Mr W., who was a staff representative at the maletime,
alleges violation of the Memorandum of UnderstagdifMoU)
Governing Relations Between Eurocontrol and ThreprBsentative
Trade Unions. He stresses that the Tribunal, ingdhaht 2869,
considered that Eurocontrol had violated that Malofar as it had
failed to adopt implementing rules in that respedtjch, he points
out, it has still not adopted. He adds that thédmal also quashed the
decision not to promote him in 2007 but that hHusther away than
ever from promotion”, given that he is at the tdphis grade bracket.
He emphasises that he will now have to succeeddncases before
the Tribunal in order to be promoted with effeanfr 2010 and that,
since he will retire in May 2014 at the latest,]fja later promotion
would be of limited usefulness”.

All three complainants allege that the decisionrides them
of the possibility of receiving specific rewardsidaMr D. also states
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that he was deprived of the “opportunity to discikis] career
development”.

The complainants ask the Tribunal to quash the |lexnged
decision and to order Eurocontrol to carry out themotion
procedure for 2010. Mrs A. M. further requests ttieg question of
her promotion be considered for that year, whilst\M. makes the
same request for the years 2007 to 2010. Theylalincdamages.
Mrs A. M. and Mr W. also claim costs.

C. In its replies Eurocontrol informs the Tribunal thhaving been
apprised of the opinion of the Joint Committee foisputes of
28 April 2011, the Principal Director of Resourcasting on behalf of
the Director General, decided on 5 July 2011 tedtejthe three
internal complaints as irreceivable and legallyoumfded.

Considering that the complainants do not appeahawe the
“concrete interest” required to file a complaintfdre the Tribunal,
Eurocontrol challenges the complaints’ receivapilit stresses that
the complainants’ interest is purely theoreticalcsi they were at
the top of their grade brackets and would therefare have been
considered for promotion in 2010. It adds that Mrd/¢laim ordering
the reconsideration of his promotion is receivatiiy insofar as it
concerns 2010.

On the merits, Eurocontrol submits that the appatipns entered
in the annual budget constitute the maximum auskdriexpenditure,
not amounts which must be spent. It indicates thatthe staff had
been duly informed by an e-mail of 26 February 20t4the course
of the autumn of 2010 the Director General decidedhe exercise
of his discretionary power under Article 3(1) ofetistatute of the
Agency, not to organise a promotion round for thedr. It stresses
that this decision was taken in order to avoid tfais\g the
staff by holding a round even more limited than ohe held in 2009,
and in light of a particularly difficult budgetarsituation due to a
reorganisation process and the implementationektrly termination
of service scheme. It argues that in the absenanyfallocation of
budget to a promotion round, Rule of Application Malid not apply.
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Eurocontrol rejects the complainants’ allegatiordistrimination
since operational and non-operational staff aredemarate categories
governed by different rules, including with regax promotions.
It further denies that the “spirit of the adminiive reform” was
violated, as the rules and conditions relating tie awarding of
promotions have remained the same.

Regarding the argument that the Board's decisiols teken
without due regard for staff careers, Eurocontihts out that there
is no right to promotion and therefore, that itigler no obligation to
promote staff as soon as they are eligible, eveanwthe official is
leaving under the early termination of service sahewhich, in any
event, is not the complainants’ case. It also &sswat Mr W.’s
argument relating to an alleged violation of thelMe irrelevant.

Eurocontrol states that promotion and specific rewaare
separate matters, as such rewards fall within ¢bpesof Article 44 of
the Staff Regulations and of Rule of Application.!88. As far as the
opportunity to discuss career development is corackrit falls within
the scope of Article 43 and of Rule of Applicatido. 3.

It asks that the three complaints be joined witbther similar
complaint presented before the Tribunal.

D. In her rejoinder Mrs A. M. enlarges on her please $ontends
that the e-mail of 26 February 2010 was not an aakeqway to
inform the staff of an important matter since itswaot detailed
enough. She contends that the cancellation of ttwagtion round for
2010 annihilated any chance that she could be pexinor receive
one of the specific rewards that are, in her opiniacluded in the
promotion budget. She adds that by the very factalfying his
decision not to hold a promotion round until theuauwn of 2010, the
Director General violated all the time limits stigied in Rule of
Application No. 4.

E. In its surrejoinder to Mrs A. M.s rejoinder, Eumrol
maintains its position.
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CONSIDERATIONS

1. The complainants filed nearly identical complaifdated
28 March 2011 for Mr W. and Mr D., and 31 May 20idr
Mrs A. M.) against the implied rejection of theintérnal appeals
impugning the decision of the Director General not hold a
promotion exercise in 2010. The internal appealle$srs W. and D.
also impugned the implied decision not to “deteenoefore 31 May
each year the maximum number of promotion posséslifor each
grade and category” in accordance with Article 4 Rféile of
Application No. 4. As they did not receive a resg®ito their appeals,
they filed their complaints directly with the Tribal.

2. The Joint Committee for Disputes (JCD) met on 2%dfla
2011 and delivered its report dated 28 April 20&1the Director
General for consideration. In the report the JCRnimously found
the appeals “to be founded in that they identifyfailing” and
recommended “that the DR [Directorate of Resoureeghowledge
this failing in order to give satisfaction to themgplainants whose
complaints are, in the Committee’s opinion, wellrided”. Under the
deliberations, the JCD considered the appeals yiraetl receivable
and rejected Eurocontrol’s assertion that “only Bresident of the
Staff Committee was able to institute action [...B & considered
“any member of staff who felt that he or she hadrbenfairly treated
by a decision, or a lack of one, was entitled tonsita complaint”. It
went on to state that “the annual promotion rouras wot entirely
at the discretion of the Director General”. The J@Dted that
“[a]lthough the decision to award a promotion laithathe Director
General, the latter was required to organise aruanpromotion
round, and the absence of such a round for 201Gtibated an
implicit decision adversely affecting staff. [...]]Jfie members did not
feel that the DR had put forward any arguments e dubstance
justifying the absence of a promotion round for @01They also
criticised the lack of transparency and considénatithere was “clear
evidence of an administrative failing” but did négel that the
failing justified compensation in respect of modalmages, and they
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“acknowledged that remedying the failing in praatiterms presented
a problem”. The JCD *“was therefore of the opiniohatt

acknowledgement by the DR of this failing wouldleet its position

on the merits of the complaints”.

3. The express decision of the Director General, comoated
to the complainants Messrs D. and W. in identietikls dated 5 July
2011, rejected their appeals “as not receivable sutssidiarily as
legally unfounded”. In the 5 July letters it wastew that the
complainants’ names “did not appear in the liststEff eligible for
promotion last year because [they] ha[d] reached |#ist grade of
[their] job bracket[s]” and as they could not bepainted to the next
grade, their appeals challenging the decision mdtold a promotion
round in 2010 were irreceivable. With regard to timerits, the
Director General did not support the analysis amhchusions
of the JCD as “there was no violation of the prioris of Rule of
Application No. 4 [...] because the staff were prdpanformed
that the decision concerning the process of pramdiad been put on
hold until the autumn 2010". It was noted that digcussions relating
to the matter of promotions began in January 2GiDthat the staff
was informed by “an attachment to the DR News hinlleeleased on
26 February 2010 [that] the final decision as toethler or not to
have a round of promotions would be taken in thiuran, taking
into account the financial situation, in particuldre results of
the planned pay increase for 2010 (3.7%), to besemted to the
Provisional Council in May 2010". It was furthertad that “[tlhe
official decision concerning the promotion round swaltimately
taken by Board 09/10 in September 2010” which wiasriediately
communicated to staff through the usual cascadiracgss” and
that “there was no justification to start the sfiedtages of the process
applicable to a promotion exercise, as set out bl Rf Application
No. 4", which regards the determination of the maxin number
of promotions, the constitution of the promotionalss and the
publication of eligible staff, as the “process wibllave been totally
void of purpose”. With regard to the alleged viaatof relevant legal
provisions, the Director General did not suppor #statement of

7



Judgment No. 3279

principle made by the members of the JCD whichnudal that the
annual promotion round was not entirely at his igon, and that he
was required to organise an annual round. Thesetigted that:

“Pursuant to the provisions of Article 3 of Annextd the amended
Convention, the Director General enjoys wide disonetry powers in the
management of the Agency. The Director General mtitl abusively
exercise the possibilities granted to him by dexjdhat savings should be
made as regards staff expenditure. Article 45 efSkaff Regulations links
the possibility of the Director General grantingqmotions to the existence
of budgetary appropriations. [...] The recommendatiapproved by the
Provisional Council on 18.11.09 within the annuabtifpetary procedure
referred to the imperative need to maintain thet-base at the level
of 2008 (536,300K euros). The savings with regarthe costs of a 2010
promotion round (i.e. 1,235K euros) fitted perfectithin this
perspective. The Board had indeed felt that allagatialf this amount to a
round of promotions and other rewards, limiteddoge, would only create
frustration among staff. [...] The Director Generdlose to react to the
particular financial constraints of the Organisatiand in particular to the
obligation to respect the limitation imposed on tost-base, by using an
appropriate means to realise savings. The measui@sit pay increases
among the Member States included a total pay frdezthis context, the
temporary suspension for 2010 of a promotion rcanBUROCONTROL
seems a reasonable and appropriate response tdfiultdifinancial
situation.”

Mrs A. M. also received a letter dated 5 July 20déntical in content
to the letters received by Messrs D. and W., buttewr in French, in
reply to her French-language internal appeal ctinteghe same
decision (not to hold a promotion round in 2010).

4. Eurocontrol requests the Tribunal to join the ccayb
(A. M. No. 4, D. No. 2, W. No. 5, and W. No. 2)fise the grievances
and arguments are essentially the same”. In allscasdisputes their
receivability and subsidiarily requests that theyrbjected as being
legally unfounded and that the requests for moaahabes and costs
be denied.

5. The complainants request the Tribunal to quash the
challenged decision; to order Eurocontrol to caogt promotion
exercises for 2010; to order it to reconsider toengainants for
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promotion in 2010 (Mr W. requests that he be carsid for
promotion in one of the years 2007-2010); and tardvthem moral
damages and costs.

6. The shared grounds for complaint are as follows:
(a) violation of Rule of Application No. 4;

(b) lack of proper justification for the 09/10 Euomtrol Board's
September decision not to hold promotion exerdee010;

(c) the decision not to hold promotion exercises #10 was
discriminatory between non-operational staff anderaponal
staff;

(d) violation of the spirit of the administrativeeform and the
promises made in the run-up to it; and

(e) the decision was taken in disregard to states.

Mr W. adds that the decision is a violation of MeU and that as he
retires in May 2014, his union activity will havead rather drastic
consequences for his pension.

7. As the complaint by Mrs W. has been filed in Frentte
Tribunal shall decide on it separately. For theaiming complaints,
the Tribunal finds it convenient that they be jain&The complaints,
which contain some common claims and rest in part tbhe
same arguments, are, to a large extent, interdepgnénd the
Tribunal finds it appropriate that they be joinedtwithstanding the
complainant’s position (see Judgments 2861, undean@l 2944,
under 19)” (see Judgment 3103, under 5). As thbufal finds the
complaints to be unfounded on the merits, it isao@ssary to rule on
their receivability.

8. With regard to the alleged violation of Rule of Aipption
No. 4, the Tribunal observes that promotions ararded by the
Director General pursuant to Article 45 of the SBtRegulations,
which states in relevant part: “[p]Jromotion shadl by decision of the
Director General subject to availability of budggtéunds. It shall be
effective by appointment of the official to the héwgher grade in the
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function group to which he belongs. The next higjpede should, as
a rule, be within the grade bracket as definechajob description.
[...] A Rule of Application shall lay down the critarand processes
applicable for promotion.” Rule of Application Na} specifies
inter alia that “[e]ach year, the Director Genesdiall provide
Directors and Heads of Service with guidelines reigg the portion
of budgetary appropriations allocated to promotio@s this basis,
Directors and Heads of Service shall determinerbeBd May each
year, the maximum number of promotion possibilifieseach grade
and function group.” The Director General decidedpbstpone the
decision whether or not to hold the promotion roforc2010 until the
autumn of 2010. The staff was informed of this dieti by an annex
to DR News issue 1/2010 — February, under the tRevisiting
the promotions process”. The decision of Eurocdsti®oard not to
hold the promotion round for 2010 was due to bualyetonstraints.
There was no violation of Rule of Application No.rtthis case as
that Rule is secondary to Article 45 which govewisether or not a
promotion round will be held. The Director Genedacided in a
proper execution of his discretionary power, thae do budgetary
constraints, there would be no promotion round Z010. As such,
there was no need for Rule of Application No. 4bt activated as
there was no promotion process to regulate.

9. The complainants claim that there was a lack ofpgro
justification for the 09/10 Board’'s September decisnot to hold
promotion exercises for 2010. This claim is unfoechdThe Tribunal
is of the opinion that the justification of “budgey restraints” is
sufficient to support these decisions. The Boarbsmtered that “[t]he
promotion round in 2009 ha[d] demonstrated thainé&dd promotion
round, which would have less budgetary impact, Jwas an effective
option” as it could prove frustrating to staff mesnd who would be
faced with an even more restricted promotion rotivash the previous
year. As such it decided not to hold the 2010 prizncexercises and
proposed the relaunch of the promotions proces®0hl. This
decision was within the proper limits of discretion
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10. The claim that the decision not to hold promoticereises
for 2010 was discriminatory between non-operatiostdff and
operational staff is unfounded. Non-operational apdrational staff
are two separate categories of staff, ruled byragpaegulations.

11. The complainants claim that there was a violatiérthe
spirit of the administrative reform and the promigeade in the run-
up to it, is unfounded. The Tribunal notes thatsistent case law
states that staff members are not entitled to ptioms as promotions
are discretionary decisions (see Judgments 26&ruh@04, under 1,
940, under 9, 1016, under 3, 1025, under 4, 126demu8, 1670,
under 14, 2060, under 4, 2835, under 5, and 29deru22). In the
present case, the decision was made not to holsragion round
for 2010 due to the budgetary constraints. The @gapbposed the
relaunch of the promotion exercises in 2011, astioeed above.
Considering Eurocontrol’s intention to hold a prdioo round for
2011 subject to the availability of budgetary funthe Tribunal is of
the opinion that the lack of a 2010 promotion roigdot unlawful, as
argued by the complainants.

12. The complainants also claim that the decision aéert in
disregard of staff careers. The Tribunal notes #isathe decision was
justified and is to be considered a proper exerofsdiscretion, and
as the suspension of promotion exercises was plaforeonly one
year, it is unfortunate that some staff were negétiaffected by the
decision but recognises that Eurocontrol must @edidsed on the
overall well-being of the Organisation as a wholal a&annot base
its decisions only on the specific and particularagions of individual
staff members. Considering this the Tribunal fintlds claim
unfounded. Similarly, Mr W.'s claim that the impuagh decision
constitutes a violation of the MoU, is also unfoaddJudgment 2869
states that the Administration has the duty to enm@nt the MoU in
Mr W.’s case. The MoU states that “[m]Jembershipadirade union,
participation in trade union activity or the exaseciof a trade union
mandate may not be prejudicial, in any form or nearwhatsoever, to
the professional situation or career advancemettiasfe concerned”.
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Considering the nature of the current impugnedsdil@ej which is a
general decision immediately affecting a group ofployees, the
Tribunal notes that it is correct that the decisdwes not take into
consideration individual situations. Individualusitions, such as that
of Mr W. and the MoU, must be considered by Eurdadnvhen
adopting a decision that implements a general wegior when
taking an individual decision on its own. As sutifere was no need
for Eurocontrol to implement the MoU with regard ttee current
impugned decision.

DECISION

For the above reasons,
The joined complaints are dismissed.

In witness of this judgment, adopted on 7 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Triburidk, Claude
Rouiller, Vice-President, and Mr Michael F. Moordydge, sign
below, as do I, Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Claude Rouiller

Michael F. Moore
Catherine Comtet

12



