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116th Session Judgment No. 3276

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints against the Europeama@sgtion for
the Safety of Air Navigation (Eurocontrol) filed bis S. A,
Ms V. D., Mr K. E. (his third), Ms G. G. (her foi) Mr J.-C. P.
and Mrs C. W. (her third) on 24 September 2011, BAsM. on
26 September, Ms C. S. (her second) on 27 SepteiMisev. M. (her
fourth) on 28 September, Messrs M. C. (his secand)Y. V.d.P. on
1 October and Mr M. M. and Ms P. T. on 3 Octoberl20
Eurocontrol’s reply of 19 January 2012, the compatis’ rejoinder of
20 April and Eurocontrol’s surrejoinder of 19 J@§12;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which none of the partiesdadied;

Considering that the facts of the case and thedjsiga may be
summed up as follows:
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A. Facts relevant to this dispute are to be founduitgthents 3274
and 3275, also delivered this day. It should belled that on 1 July
2008 an administrative reform entered into force Eafrocontrol
entailing, inter alia, the introduction of a nevade structure. As part
of that reform, Rule of Application No. 35 of théa8 Regulations
governing officials of the Eurocontrol Agency wadopted on job
management during the period from 1 July 2008 toJ@fe 2010
(hereinafter “the transitional period”). That téxtluded the following
provisions:

“Article 6

Reviews of existing job descriptions and evaluatioray be requested by
line management. [...]

[--]

In both cases described above, reviews and newbted posts, the
Service/Directorate concerned shall present a dedgoned request for
change or creation, with supporting evidence, t $ection in charge of
job management at the Directorate in charge of munesources. This
Section shall examine, in conjunction with the limeanagement
concerned, the content of the job description angfo evaluation, to be
created or amended. The criteria shown in Articlef the present Rule of
Application shall be examined and assessed tordeterthe value of the
function and its grading. A final proposal shall peesented to the
Committee constituted as set out in Article 7 beldWwe cases for review
shall be presented to the Committee by both the ianager concerned
and a member of the job management team.

Article 7

[...]

The role of the Committee shall be to issue, orbtims of the documents
presented, a reasoned opinion to the Director Géperthe validity of the

request as regards the content of the job desmmiptraluation and the
grading of the post.

(-]
Article 9

With effect from 1 July 2008, the administrativéustion of each official
in the ‘General Service’ shall be reviewed on tlsig of the following
principles:
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— the grade held on 30.6.08 by each official shall renamed and
converted [in the new grade structure],

—  the official shall be allocated a job title, amtiag to the nature of
his/her functions, [...] corresponding to his gradwl gorofessional
speciality [...],

— the official shall be assigned by the Directon&al, after the latter
has consulted the Committee [in charge of job mamage
monitoring], to a generic post [...],

- [
During the transitional period the A, B and C stafftegories
were replaced with categoried AB* and C respectively.

On 28 April 2009 Eurocontrol sent its staff membardecision
informing them of the generic post and correspamdiareer bracket
assigned to them in the new grade structure, vifdctefrom 1 July
2008. Between 12 May and 7 August 2009 numerougialff,
including the complainants — who were in categoB&sand C —
submitted an internal complaint. The Joint Comraitter Disputes
delivered its opinion on 16 December 2009. It umanisly held that
the process of determining the generic posts arebcdrackets had
been flawed and it recommended that the decisibrz8 d\pril 2009
should be cancelled and that the Committee in &hasf) job
management monitoring should, “in the case of tiraglainants only,
carry out the examination which was not carriedaiuhe appropriate
time”.

On 20 January 2010 the Principal Director of Resesir acting
on behalf of the Director General, wrote to theffstaembers who
had filed internal complaints to inform them that had decided to
follow the recommendations of the Joint Committee Disputes. At
its meeting on 5 May, the Committee in charge &f jpanagement
monitoring reached the conclusion that the primsplthat had
been applied when assigning the new career braslketsin line with
Article 9 of Rule of Application No. 35. On 5 JuRp10 the persons
concerned were sent a memorandum enclosing the demision
taken that same day, confirming their career bradkassification
that had come into effect on 1 July 2008. Betwe&is&ptember and
6 October 2010 some of those persons, includingctmeplainants,
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lodged a second internal complaint. In its opinan28 April 2011

the Joint Committee for Disputes stated that itenivers were unable
to reach a unanimous decision. Two members corsiddrat the
internal complaints were well-founded since the @Guttee in charge
of job management monitoring had not carried out ‘analysis
allowing a possible reassessment of the posts”ressethe other
two were of the opinion that the Committee had feotly verified

the transposition of grades into the new careerckats”. By

memorandums of 14 June 2011, which constitute thpugned

decisions, the Principal Director of Resourcesingabn behalf of the
Director General, informed the complainants thagirthinternal

complaints had been rejected as unfounded.

B. The complainants plead a breach of Articles 6, @ @rof Rule
of Application No. 35. First, they take the PriraipDirector of
Resources to task for merely forwarding their resiféecation requests
to the Committee in charge of job management mangoand
therefore failing to review the content of theib jdescriptions and/or
job evaluation, or to propose the slightest revistbereof to the
Committee. Secondly, they tax the Committee withinig.to examine
the “applicable classification criteria” or to pide a reasoned opinion
of the validity of their requests.

They also deplore the fact that no reasons werengior the
decisions of 28 April 2009 and they state that Eantrol has
committed an obvious error of judgement by assigtiem a generic
post and career bracket which do not match ther@matd their
functions. They add that the decision to clasdiignt in the highest
grade of their career bracket adversely affects tivalienable right
to career advancement” and deprives them of anyncehaof
promotion, because this is possible only withinracket. They infer
from this that they are victims of discriminatioparticularly in
comparison with officials who may be promoted withheir career
bracket. As she was classified one grade belowhitjeest grade of
her career bracket, Mrs W. complains that she saireato only one
promotion.
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Lastly, as several career brackets overlap, thept@nants
challenge what they regard as the arbitrary datigalassify them in
the lower bracket when the grade assigned to thenthé new
structure would equally have warranted their cfasgion in the
higher bracket.

Each complainant asks the Tribunal to set asidal#uisions of
5 July 2010 and 14 June 2011 and to award him ol /&0 euros
to redress the moral injury suffered and costs he amount of
7,500 euros.

C. In its replies Eurocontrol contends that the comglats’
classification in the new grade structure compligtth the applicable
texts, in particular Rule of Application No. 35. It opinion, the
reference in Article 9 of that Rule to the allooatiof a job title to
each official did not mean that each official’siwidual situation had
to be reviewed in order to determine whether thkinctions
in categories A, B* or C- were completely in line with those
which they had been performing in categories A, BCo In this
connection, it explains that, in May 2010, the Catter in charge
of job management monitoring, whose task it wasenfy that the
description of generic posts corresponded withrthareer brackets,
confirmed that they had been correctly transposed the new
structure. It maintains that in fact the complaisaare challenging
the version of Article 45 of the Staff Regulatiotisat entered
into force on 1 July 2008. Although previously iasvtheoretically
possible for officials in categories B and C to auwe through
promotion from the lowest to the highest grade lhirirt categories
without any change in functions, now once an ddfitias reached the
highest grade in his or her bracket, he or shebgillnable to progress
unless he or she applies for a job in a higherKatawr his or her
current job has changed to such an extent thahét ive re-evaluated.
Eurocontrol emphasises that this is a matter of dlumesources
management policy for which it alone is responsillesofar as
Article 16a of Rule of Application No. 2 permitsfiofals to change
career brackets, it considers that the adminisgateform has not
called into question the principle of the rightcereer advancement.

5
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Eurocontrol asks for the joinder of the complaintsv before
the Tribunal with several other complaints pursuihg same claim.
It considers that the claim for costs — in an anbototalling
97,500 euros — is “exorbitant” in view of the fdloat the complaints
are worded in almost identical terms.

D. In their rejoinders the complainants enlarge uploairtpleas.
They hold that their prospects of promotion to adgrin a higher
bracket are virtually non-existent, since Eurocointholds few
competitions. They ask the Tribunal to award theyatg in a total
amount of at least 22,750 euros.

E. Inits surrejoinders Eurocontrol reiterates itsifios. It states that
the claim for costs still appears to be unreas@pdmlit leaves this
matter to the discretion of the Tribunal.

CONSIDERATIONS

1. Since the 13 complaints are similar, they shalljdiaed
in order that they may form the subject of a singiégment. They
concern the classification of posts at Eurocontrahich was
introduced in pursuance of new rules ensuing freenadministrative
reform which entered into force on 1 July 2008 (3eggment 3189).
On 1 July 2010 the duties performed by non-opematistaff, who
during the transitional period from 1 July 20083® June 2010 had
been classed in the categories &d C, which had replaced the
former categories B and C, were classified defialti in the new
function group for assistants (AST).

2. Article 5(1), (2) and (7) of the Staff Regulatiogsverning
officials of the Eurocontrol Agency, as amended tfer purposes of
this reform, read as follows:

“l. The posts covered by the Staff Regulations Ishal classified,
according to the nature and importance of the dut@ which
they relate, in a function group for managers omiadstrators
(hereinafter ‘AD’) and a function group for assigtor other specific
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functions referred to in Annex | to these Staff Ragans
(hereinafter ‘AST’).

2. Function group AD shall comprise twelve gradesresponding to
administrative, advisory, executive and managerdaties, as well as
to linguistic duties. Function group AST shall camsp eleven grades,
corresponding to duties involving the applicati®upervision and
execution of technical, operational or clericak&as

7. A summary table showing the types of postsusmin Annex I.

By reference to this table, the Director Generallistiefine the duties
and powers attaching to each type of post anckitsl lexpressed in
grade(s) after consulting the Staff Committee. Hallglo this taking
account inter alia of the need to harmonise andirensonsistency
between the services.

For that purpose, the Director General shall tai® iaccount the
principles of job management (payment in line witkponsibility) i.e.

a)
b)

c)
d)

e)

f)

every post shall have a job description;

every post, defined on a specific or generiégshahall be graded
in line with the level of responsibilities by magimeference to
grades as set out in Annex I;

responsibilities/grade of a post may be revieagdecessary;

if a change reduces one or more of the gradashéing to a post,
this shall apply only to new vacancy notices;

if a change entails an increase of one or moadeg, the post-
holder can be promoted within the scope of the igions of the
Staff Regulations;

The implementation provisions shall be laid doimna Rule of
Application.

The Rule of Application mentioned above shall laywdan particular:

the types of generic posts including the spetidi of posts,
the criteria for evaluation of a job,
the maintenance of such evaluation,

the process for revision of a job description/mlaluation and
possible promotion, further to such revision,

a mechanism to examine individual cases, invglvirasnagement
and Staff Committee representation.

[...]1”
However, Article 1(1) of Section 1 of Part 2 of AaxXlll to the Staff
Regulations stipulated that:
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“For the period from 1 July 2008 to 30 June 201&agraphs 1 and 2 of
Article 5 of the Staff Regulations shall be replabgdhe following:

‘1. The posts covered by the Staff Regulations Ishal classified,
according to the nature and importance of the duiiewhich they
relate, in 3 categories*AB* and C, in descending order of rank.

2. Category A shall comprise twelve grades, categotyddall comprise
nine grades and category €hall comprise seven grades.”

3. In accordance with these provisions, on 27 June3 266
Director General published a rule of applicationn@grning job
management during the transitional period from 1y 2008 to
30 June 2010 (hereinafter “Rule of Application I88”). Article 3 of
this Rule established the principle that postswab&ontrol should be
grouped according to three professional specialitieincluding a
“General Service” — in order to reflect specificmd@tment and career
conditions and that the “General Service” job sitlshown in
Annex XIll.1 to the Staff Regulations were to begamised
into generic posts according to the nature and levibe functions. A
table appended to Rule of Application No. 35 detreah for the
“General Service” the correspondence between théijes set out in
the aforementioned annex and the generic posts, tr
correspondence between job titles (or generic pastd the grades
shown in that annex.

Article 9 of Rule of Application No. 35 stated:

“With effect from 1 July 2008, the administrativieusition of each official
in the ‘General Service’ shall be reviewed on tlasig of the following
principles:

— the grade held on 30.6.08 by each official shalrenamed and
converted, as provided for by of Annex Xlll, Part RZrticle 2,
paragraph 1,

— the official shall be allocated a job title, amtiag to the nature of
his/her functions, from the job titles set out imnex XIII.1,
corresponding to his grade and professional spiciéGeneral,
CFMU [Central Flow Management Unit], Military Servjce

— the official shall be assigned by the Directon@wl, after the latter
has consulted the Committee [in charge of job mamage
monitoring], to a generic post as provided for intide 3 of the
present Rule of Application,
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— as a transitional measure, officials assigne8@®dune 2008 to a post
corresponding to the career-bracket A7/A6/A5 shalbssigned to the
career-bracket A11/10/9/8, while keeping their current grade.”

An office notice accompanying Rule of Applicationo.N35
explained that specific measures had been takemgore that grade
progression possibilities within the statutory eardrackets which
existed prior to the administrative reform were miained.

4. The longest-serving among the 13 complainants ettdre
service of Eurocontrol in 1983 and the most regengicruited in
2004. They have worked throughout their career @ato&bontrol’s
Headquarters in Brussels, at the Experimental €aemtthe CFMU in
Brétigny-sur-Orge, at the Institute of Air Navigati Services in
Luxembourg or at the Maastricht Upper Area Conehntre, apart
from two of them who began their career in the CFbkjore being
transferred to Eurocontrol’'s Headquarters.

On 1 July 2008 eight of them were in category BoHofving
normal promotion or a competition — in descendirdgoin grades B2
(career bracket B3/B2), B4 or B5 (career bracketBB% which on
that date provisionally became grade8BB*6 and B'5. On 28 April
2009 the Director General decided to assign theseplainants to
career brackets*%-B*8 or B*3-B*6.

On 1 July 2008 the five other complainants wereategory C, in
descending order in grades C2 (career bracket Q3@ C4 (career
bracket C5/C4) which on that date provisionallydme grades &
and C3. On 28 April 2009 the Director General decidedassign
these complainants to career bracketg-C*5 or C1-C* 3.

The generic posts assigned to the complainanthéylécisions
of 28 April 2009 are defined and classified asdaf#, in accordance
with the table appended to Rule of Application Rb:

— Administrative Support in career bracket1aC*3 during the
transitional period (AST1-AST3 in the new nomenataj;

— Advanced Administrative Support in career brackER-C*5
during the transitional period (AST2-AST5 in the wne
nomenclature);
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— Advanced Technician in career bracket2€*5 during the
transitional period (AST2-AST5 in the new nomenataj;

— Supervisor in career bracketrBB*6 during the transitional
period (AST3-AST6 in the new nomenclature);

— Advanced Administrative Assistant in career bedcB*5-B*8
during the transitional period (AST5-AST8 in the wne
nomenclature);

— Advanced Technical Assistant in career brackéi-B*8 during
the transitional period (AST5-AST8 in the new noglature);

— Technical Assistant in career bracket3EB*6 during the
transitional period (AST3-AST6 in the new nomenata};

— Advanced Supervisor in career bracket5#8*8 during the
transitional period (AST5-AST8 in the new nomenataj.

The decisions of 28 April 2009 made it clear thathe of the
complainants retained their previous grade.

5. The complainants submitted internal complaints imiciv
they claimed that these decisions were unlawful askled to be
assigned to a generic post at a higher level imreespondingly higher
career bracket.

As on 16 December 2009 the Joint Committee for ispissued
an opinion which was in part favourable, the deaisiat issue were
rescinded. However, in new decisions dated 5 JOi0Zhe Director
General confirmed the disputed classificationgjimegl in particular on
the opinion of the Committee in charge of job mamgnt
monitoring.

Between 23 September and 6 October 2010 the camapii
submitted new internal complaints disputing thel@at#on procedure
followed when establishing their new job descriptio and
determining the equivalence of their old and neadgs. All asked to
be classed in a higher grade or career bracket.

The Joint Committee for Disputes delivered a digidg@inion on
28 April 2011. Two members considered that the Catemin charge
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of job management monitoring had not carried out amalysis
allowing a reassessment of the posts, while theratho held that the
Committee had verified the transposition of the ptammants’ grades
into the new career brackets in accordance witlicler® of Rule of
Application No. 35.

By decisions of 14 June 2011 the Director Geneggdcted the
internal complaints as unfounded and endorsed gieiam of the
latter two members of the Joint Committee for Diggu

6. It is not disputed by the complainants that the
implementation of Rule of Application No. 35 canitedd to changes
in the conditions for promotion or eligibility forcompetitive
recruitment. However, they submit, first, that thewe not obtained a
position equivalent to that which they held prior 1 July 2008,
because the Committee in charge of job managememitonng
failed to carry out a detailed examination.

The classification of posts necessarily involves éxercise of a
value judgement as to the nature and extent of diees and
responsibilities pertaining to the posts. Accortiinghe Tribunal will
not substitute its own assessment or direct a resgsasment unless
certain grounds are established. Save when thegngalidecision was
taken without authority or shows some procedurdbomnal flaw, the
Tribunal will interfere with the decision only it iis based on a
mistake of fact or of law, overlooks some matefadt, is an abuse
of authority, or draws a clearly mistaken conclasfoom the facts
(see Judgments 1281, under 2, and 3016, undett . therefore
understandable that the complainants rely onlyroor® of judgement
and the overlooking of material facts when a congparwas made of
their respective powers and tasks in their old @ posts.

The complainants’ arguments are not sufficient davince the
Tribunal that, as they contend, the disputed diaasion decisions
breach the principle of equivalence underpinning #uministrative
reform. This principle is set forth in the penuldte paragraph of
section 2 of the office notice accompanying Rule Agfplication

11
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No. 35, which states that “[ijn practice, staff mlle assigned with
effect from 1 July 2008 to a new generic post with associated
grade-bracket corresponding to their former cabeacket”. Nor have
they established that when Eurocontrol transposair tgrades it
should have promoted them to a higher grade osifiled their posts
in a higher career bracket on account of their wamki experience.
On the contrary, it appears from the documentapim@uced before
the Tribunal that Eurocontrol's decision-making aadVisory bodies
which were responsible for introducing the new sifasation
proceeded in accordance with the applicable rules.

7. The complainants further submit that the new clizgsdion
of their duties has deprived them of all objectipessibility of
promotion.

This assessment of the consequences of the admiivistreform
at issue is mistaken. The reform has not had fieetedf unreasonably
restricting the promotion possibilities of the oféils concerned, nor
was it intended to do so. Section 1 of the offioiae accompanying
Rule of Application No. 35 makes this quite cleyr diating that
“[s]pecific measures have been taken to ensure that
grade progression possibilities within the statytoareer brackets
which existed prior to the Administrative Reforme amaintained”.
The Tribunal finds no evidence in the complainariig’s that the
transposition of their grades into the new careerckets had an
adverse effect on their career or that, as theyeooh their jobs no
longer make them eligible for promotion. Inasmushuader the old
system there was an objective prospect of promadti@nhigher grade,
their assignment to a generic post in another ifileestson system has
not deprived them of that prospect.

The procedure for implementing the administrate®m which
entered into force on 1 July 2008 and the new ifiea8on it entailed
is summarised in the office notice accompanyingeRail Application
No. 35. It may be inferred from this notice, froml®& of Application
No. 35 and from Article 5(7) of the Staff Regulaio that, by

12
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including most job titles and generic posts in eeeabracket and by
defining jobs on the basis of main tasks and wefireéd criteria, such
as training, experience and skills, the administeateform altered the
former rules on promotion which established thexgple of career
advancement without changing job, functions or gaskhe reform

changed this method of promotion by placing greai®mphasis on
performance, skills and the nature of the taskdapgng to the

various grades within a bracket. In particular,icidls who have
reached the highest grade in their career bracketpcogress further
in their career only by being appointed followingcampetition, in

accordance with the terms and conditions set fortArticle 16a of

Rule of Application No. 2 of the Staff Regulations,another post in
a new bracket, or through a job review justifyitg treclassification
of their post in a higher bracket.

The new rules on job classification have not theeefdeprived
the complainants of the prospect of career advaeonemwvithin
Eurocontrol. They can still be promoted in eithéthe circumstances
outlined above.

It must be recalled that the Tribunal is not corapeto review
the advisability or merits of the changes which déontrol has
introduced in its staff management, for they forartpof general
employment policy which an organisation is free garsue in
accordance with its general interests (see Judgi22®, under 6).

8. None of the complainants has furnished any proaff e or
she would have been entitled to promotion whenctiege in his or
her job title and grade was adopted. It was, howewely on this
condition that the Director General would have haduty to review
the grade assigned to the person in question dulgjebe particular
conditions laid down by Article 6 of Rule of Appditon No. 35, after
obtaining the opinion of the Committee in charggotf management
monitoring.

9. The complaints are therefore groundless and must be
dismissed.

13
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DECISION

For the above reasons,
The complaints are dismissed.

In witness of this judgment, adopted on 14 Novemi2éx3,
Mr Claude Rouiller, Vice-President of the Tribunir Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Claude Rouiller
Seydou Ba

Patrick Frydman
Catherine Comtet
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