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116th Session Judgment No. 3274

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr E. H. agaitist European
Organisation for the Safety of Air Navigation (Ecootrol) on
21 February 2011 and corrected on 2 March, Euroctstreply of
17 June, the complainant's rejoinder of 27 July,rd€antrol’s
surrejoinder of 28 October, the complainant’s fartsubmissions of
6 December 2011 and Eurocontrol's final observatidmereon of
19 January 2012;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has agali

Considering that the facts of the case and thedplga may be
summed up as follows:

A. As explained in Judgment 3189, delivered on 6 Faiyr2013,
on 23 May 2006 the Permanent Commission for theet$adf
Air Navigation approved the main provisions of adedanging
administrative reform which was due to enter iricé on 1 July 2008.
It entailed the introduction within Eurocontrol ef new structure
comprising more grades and fewer steps and of asaéavy scale. In
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the context of that reform, Office Notice No. 26/6827 June 2008
informed the staff of the adoption of Rule of Agaliion No. 35 of the
Staff Regulations governing officials of the Eurntol Agency,
concerning job management during the period frodulyy 2008 to
30 June 2010 (hereinafter “the transitional perjodtticle 9 of this
Rule read in pertinent part as follows:

“With effect from 1 July 2008, the administrativitusition of each official

in the ‘General Service’ shall be reviewed on tlasig of the following

principles:

— the grade held on 30.6.08 by each official slual renamed and

converted [in the new grade structure],

— the official shall be allocated a job title, aatiog to the nature of
his/her functions, [...] corresponding to his gradel grofessional
speciality [...],

— the official shall be assigned by the Directom&al, after the latter

has consulted the Committee [in charge of job mamage
monitoring], to a generic post [...],

- [
The Rule also contained a table showing the genemokt, career
bracket, main tasks and criteria pertaining to gabtiitle.

During the transitional period the A, B and C stefitegories
were replaced with categorieg AB* and C respectively.

The complainant entered the service of Eurocontooi

1 December 1992 at grade A7. He was promoted timi¢cke course
of his career at Eurocontrol’'s Experimental CerdteBrétigny-sur-
Orge. In November 2005 he was put in charge ofésearch unit to
which he was assigned. On 16 April 2008 the Conemith charge of
job management monitoring, which had been askedetew the
grade attributed to certain managerial posts, recemded that the
complainant, who at that juncture held grade AButth be classed as
a Principal Manager at grade A4. As from 1 July@6@e was classed
in grade A 11, which corresponded to grade A5.

On 28 April 2009 Eurocontrol sent its staff membardecision
informing them of the generic post and career krhckssigned
to them in the new structure, with effect from 1lyJa008. The
complainant had been assigned to the generic postad of Section
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in career bracket #8-A*11, while retaining his grade. Between
12 May and 7 August 2009 numerous officials, initigd the
complainant, submitted an internal complaint. Irs lpinion, the
procedure followed had been flawed in several mspand he
asked to be assigned to the generic post of Selég®ger in career
bracket A11-A*12. The Joint Committee for Disputes, to which the
internal complaints in question had been referdetiyered its opinion
on 16 December 2009. It unanimously held that thecgss of
determining the generic posts and career bracladsbeen flawed
and recommended that the decisions of 28 April 2666uld be
cancelled and that the Committee in charge of jadnagement
monitoring should, “in the case of the complainamily, carry out the
examination which was not carried out at the appatg@time”.

On 20 January 2010 the Principal Director of Resesir acting
on behalf of the Director General, wrote to thdfstembers who had
filed internal complaints to inform them that hedhagecided to follow
the recommendations of the Joint Committee for Otsp. At its
meeting held on 5 May, the Committee in chargeobfimanagement
monitoring reached the conclusion that the primsplthat had
been applied when assigning the new career braslketsin line with
Article 9 of Rule of Application No. 35. On 5 JuRp10 the persons
concerned were sent a memorandum enclosing theleeision taken
that same day, confirming their career bracket sifiaation that
had come into effect on 1 July 2008. Between 23te3aiper and
6 October 2010 some of them lodged a second irtegraplaint.
That of the complainant is dated 27 September 200021 February
2011, considering that his internal complaint hagkrb implicitly
dismissed, he filed a complaint with the Tribunal.

B. The complainant first alleges several formal aratedural flaws.
He submits that, since the Director General did take a decision
“defining the duties and powers attaching to eggple tof post and its
level expressed in terms of grade(s)”, Article lRofle of Application
No. 35 was breached. He contends that Article 3hef Rule was
also breached, because no job title was allocatédhi. Although the
opinion delivered in May 2010 by the Committee maxge of job
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management monitoring was not forwarded to him twitbstanding

his request that this be done — he states thatofilson does not
comply with the aforementioned Article 9, because Committee
did not examine the administrative situation of headfficial. The

complainant also finds it regrettable that no reassere given for the
decision of 5 July 2010 and that it did not spedify job title, his

generic post or his grade.

The complainant then endeavours to show that tbeepiure is
tainted with various factual mistakes and, in paitr, with obvious
errors of judgement. He considers that, in bredcArtcle 2 of the
above-mentioned Rule, the decision to assign hithhéogeneric post
of Head of Section was adopted without taking iammrount his
real tasks and responsibilities. Lastly, he subuhitgd some material
facts were overlooked, such as the recommendatiadenby the
Committee in charge of job management monitoringpnl 2008.

The complainant requests the setting aside of thpugned
decision and that of 5 July 2010, his retroactigsignment to the
generic post of Service Manager in career brack@tlAA*12 as from
1 July 2008, his classification in gradé ¥ as from November 2005
and the payment with interest of the resultantedéhce in salary. He
also claims 32,000 euros to compensate for the Inmgeay suffered
in terms of lost career opportunities and for tbkag in processing his
internal complaints, as well as costs in the amofi8t000 euros.

C. In its reply Eurocontrol produces the opinion detad by the
Joint Committee for Disputes on the internal conmpgasubmitted to
it in September and October 2010 and the memorarafuid June
2011 by which the Principal Director of Resouraeging on behalf of
the Director General, informed the complainant thé& internal
complaint of 27 September 2010 had been rejected.

On the merits Eurocontrol submits that the decisiérb July
2010 did not breach any procedural rule. In itshimpi, the reference
in Article 9 of Rule of Application No. 35 to thdl@ation of a job
title to each official did not necessitate the aaop of individual
measures. It adds that, while the consultationhef Committee in
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charge of job management monitoring referred toAiticle 9 is
required when existing posts are reviewed, or waemew post is
created, this does not signify that it had to bescited when
each official was integrated into the new gradeicstire; that was
done simply by transposing grades and the Committee practical
reasons and for the sake of administrative sintgliciascertained
that the description of generic posts matched theeer bracket.
Eurocontrol explains that there was never any dquesof that
integration resulting in a promotion. It points ot on 30 June 2008
the complainant held grade A5, which correspondetthé job title of
“expert”, and it states that it was under no olilmyato reclassify him
in grade A4. It considers that the decision of 2&ilA2009, which
was based on the complainant’s appraisal repodswch respected
the provisions of the above-mentioned Rule of Aqgilon, was
correct and that the decision of 5 July 2010 caréd it. It comments
that the latter decision referred not only to Reflédpplication No. 35
but also to the individual classification decisiofi 1 July 2008,
and that further reasons for it were set out in dloeompanying
memorandum.

D. In his rejoinder the complainant reiterates hisuargnts. He says
that prior to the entry into force of the admirasive reform he
was eligible for promotion to grade A3 in the loteym, whereas
his classification in the highest grade of theeearbracket assigned
to him now deprives him of all possibility of protian. In this
connection he comments that, according to Rulepgdlidation No. 4
concerning “the procedure for grade promotion pdedi for in
Article 45 of the Staff Regulations”, officials mdye promoted to a
higher grade only within the function group to whithey belong,
although the article in question allows some exoept

The complainant also takes issue with the fact that final
decision rejecting the internal complaint which kebmitted on
27 September 2010 was delivered out of time anbowit stating any
reasons. He asks that it be set aside and incrbeselgim for costs to
10,000 euros.
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E. In its surrejoinder Eurocontrol maintains its piosit It contends
that in fact the complainant is challenging thesi@r of Article 45 of
the Staff Regulations that entered into force oruly 2008. It
explains that although previously it was theorditfcpossible for an
official to advance through promotion from the |l@véo the highest
grade in his or her category without any changduirctions, now
once an official has reached the highest gradésithher bracket, he
or she will be unable to progress unless he oragppées for a job in a
higher bracket or his or her current job has chdrigesuch an extent
that it must be re-evaluated. It emphasises thatitha matter of
human resources management policy for which itealsmesponsible.

Eurocontrol asks for the joinder of the complaioivbefore the
Tribunal with several other complaints pursuing shene claim.

F. In his further submissions the complainant objedts
Eurocontrol’s request for joinder. He now claimstsoin the amount
of 12,000 euros.

G. Inits final observations Eurocontrol explains thatall the cases
which it is asking the Tribunal to join, the compknts are in the
same situation in fact and in law, but it leaves ithe discretion of the
Tribunal to decide whether joinder is appropriate.

CONSIDERATIONS

1. The complaint concerns the classification of poats
Eurocontrol, which was introduced in pursuanceef mules ensuing
from the administrative reform which entered intoce on 1 July
2008 (see Judgment 3189). On 1 July 2010 the dpae®rmed by
non-operational staff, who during the transitiopatiod from 1 July
2008 to 30 June 2010 had been classed in eithegargt A or
categories B and C, which had replaced the former categories A, B
and C, were classified definitively in the new Adistrator function
group (AD) and Assistant function group (AST) restpesly.
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2. Article 5(1), (2) and (7) of the Staff Regulatiogsverning
officials of the Eurocontrol Agency, as amended tfee purposes of
this reform, read as follows:

“l. The posts covered by the Staff Regulations shall classified,
according to the nature and importance of the dumewhich they
relate, in a function group for managers or adraisrs (hereinafter
‘AD") and a function group for assistants or ottspecific functions
referred to in Annex | to these Staff Regulatiorsr¢inafter ‘AST’).

2. Function group AD shall comprise twelve gradesresponding to
administrative, advisory, executive and managerdaties, as well as
to linguistic duties. Function group AST shall camep eleven grades,
corresponding to duties involving the applicatiGupervision and
execution of technical, operational or clericak&as

7. A summary table showing the types of postsvsmgin Annex I.

By reference to this table, the Director Generalllstiefine the duties
and powers attaching to each type of post anckitsl lexpressed in
grade(s) after consulting the Staff Committee. Hallgo this taking
account inter alia of the need to harmonise andirensonsistency
between the services.

For that purpose, the Director General shall tait® iaccount the
principles of job management (payment in line witkponsibility) i.e.

a) every post shall have a job description;

b) every post, defined on a specific or generidhahall be graded
in line with the level of responsibilities by magimeference to
grades as set out in Annex I;

c) responsibilities/grade of a post may be revieagdecessary;

d) if a change reduces one or more of the gradeshang to a post,
this shall apply only to new vacancy notices;

e) if a change entails an increase of one or moaides, the post-
holder can be promoted within the scope of the isiors of the
Staff Regulations;

f) The implementation provisions shall be laid doimna Rule of
Application.

The Rule of Application mentioned above shall laywdan particular:
— the types of generic posts including the spetidi of posts,

— the criteria for evaluation of a job,

— the maintenance of such evaluation,
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— the process for revision of a job description/mialuation and
possible promotion, further to such revision,

— a mechanism to examine individual cases, invglviranagement
and Staff Committee representation.

[...].”
However, Article 1(1) of Section 1 of Part 2 of AaxXlll to the Staff
Regulations stipulated that:
“For the period from 1 July 2008 to 30 June 201&agraphs 1 and 2 of
Article 5 of the Staff Regulations shall be replabgdhe following:

‘1. The posts covered by the Staff Regulations shall classified,
according to the nature and importance of the dumewhich they
relate, in 3 categories*AB* and C, in descending order of rank.

2. Category A shall comprise twelve grades, category Bhall
comprise nine grades and categotysBall comprise seven grades.”

3. In accordance with these provisions, on 27 Juned 268
Director General published a rule of applicationn@grning job
management during the transitional period from 1y 2008 to
30 June 2010 (hereinafter “Rule of Application Ng&"). Article 3
of this Rule established the principle that postEwrocontrol should
be grouped according to three separate professigpetialities —
including a “General Service” — in order to reflspicific recruitment
and career conditions and that the “General Servjob titles
shown in Annex XIIl.1 to the Staff Regulations weoebe organised
into generic posts according to the nature andl lefvéhe functions.
A table appended to Rule of Application No. 35 dmieed for
the “General Service” the correspondence between job titles
set out in the aforementioned annex and the gempests, and the
correspondence between job titles (or generic pastd the grades
shown in that annex.

Article 9 of Rule of Application No. 35 stated:

“With effect from 1 July 2008, the administrativieusition of each official

in the ‘General Service’ shall be reviewed on tlasig of the following

principles:

— the grade held on 30.6.08 by each official slal renamed and
converted, as provided for by of Annex XIll, Part Rrticle 2,
paragraph 1,
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— the official shall be allocated a job title, aatiog to the nature of
his/her functions, from the job titles set out imnex XIII.1,
corresponding to his grade and professional spgciéGeneral,
CFMU [Central Flow Management Unit], Military Servjce

— the official shall be assigned by the Directom&al, after the latter
has consulted the Committee [in charge of job mamage
monitoring], to a generic post as provided for intidle 3 of the
present Rule of Application,

— as a transitional measure, officials assigne@®dune 2008 to a post
corresponding to the career-bracket A7/A6/A5 shalkssigned to the
career-bracket A11/10/9/8, while keeping their current grade.”

An office notice accompanying Rule of Applicationo.\85
explained that specific measures had been takemgore that grade
progression possibilities within the statutory eardrackets which
existed prior to the administrative reform were miained.

4. In the version applicable as from 1 July 2010, thkle
appended to Rule of Application No. 35 classesdgdmeric post of
“Head of Section” in career bracket AD8-AD11*@A*11 during
the transitional period). The higher career bracké11-AD12
(A*11-A*12) includes the generic post of “Programme/Service
Manager”, while the generic post of “Principal MgedHead of
Division” falls into career bracket AD12-AD14 {A2-A*14).

5.  The complainant entered the service of Eurocoimrd992.
Throughout his career he has worked at the Expetathé€entre at
Brétigny-sur-Orge in the Paris region.

On 30 June 2008 he was informed that grade A5,4tegnich he
had reached in the generic post of expert andothefi Research Area
Manager, had become grad&lA. It was made clear that this change
in the name of his grade did not alter his stefisrseniority in his
grade and step. On 28 April 2009 the Director Galdecided that, as
from 1 July 2008, the complainant would be assigieethe generic
post of “Head of Section” in career bracket8AA*11 whilst retaining
his grade (i.e. A11). On 1 July 2010 his post, which had become that
of Deputy Manager in the Air Traffic Service unitas classed in
grade AD11 (the new name fofAl) in career bracket AD8-AD11.
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6. On 15 July 2009 the complainant submitted an imtlern
complaint against the decision of 28 April 2009, which he
contended that it had not been taken in accordaitbethe procedure
introduced by Rule of Application No. 35 insofar lds assignment
to a generic post had not been based on the natures functions,
as required by Article 9 of the Rule, but had beamried out by
automatically transposing his old career brackédticiw was of no
relevance to job management. In his opinion, thix@ss jeopardized
his chances of future promotion. Numerous otherciaf§ likewise
submitted an internal complaint against the deogsiof 28 April 2009
concerning them.

On 20 January 2010 the Director General allowedititernal
complaint and rescinded the decision at issue engtounds that
it was tainted with a formal flaw, as recommendegd the Joint
Committee for Disputes, since the Committee in gbaof job
management monitoring had not conducted the repimscribed by
Rule of Application No. 35.

This decision stated that a new decision would dert once
the Committee in charge of job management monigohiad given
an opinion, which it did on 5 May 2010. The Comassttconcluded
that the transposition of the disputed grade hahtie line with the
conditions laid down in Article 9 of the Rule of glxration. It
simply added: “Furthermore, the Committee recomrsetitht both
staff and management concerned [...] should be irddritihat this
recommendation does not preclude the possibilityresfiewing a
given job and as such, be advised of the procegtidosubmission of
such a request.”

The Director General decided on 5 July 2010 toofellthis
recommendation; thus, he simply confirmed the cainpht's
classification in career bracket8-A*11, assigned on 28 April 2009.
On 27 September 2010 the complainant submittedhanonternal
complaint seeking the cancellation of this decision

The present complaint is directed against the maptejection of
that internal complaint.
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7. The Joint Committee for Disputes delivered a digide
opinion on 28 April 2011, after the complaint haeeb filed. Two
members considered that the Committee in chargebahanagement
monitoring had not carried out an analysis allowdéngassessment of
the complainant’s post, while the other two heldttthe Committee
had verified the transposition of the complainagtrade into the new
career brackets in accordance with Article 9 ofeRol Application
No. 35.

By a decision of 14 June 2011 the Director Genmjglcted the
internal complaint as unfounded and endorsed tiearpof the latter
two members of the Joint Committee for Disputes.

This decision and the opinion delivered by the U@ommittee
for Disputes were appended to Eurocontrol’s replyider that the
complainant might comment on them in his rejoinder.

8. Eurocontrol asks the Tribunal to join this complaivith
several others pursuing the same claim. The Tribooasiders that
this complaint is sufficiently different from theéhers in fact and in
law to warrant a separate examination.

9. The complainant first makes various allegationsaréing
formal flaws in both the procedure which led to fireal disputed
classification and the decision at issue.

(@) He contends that the procedure followed wadduorentally
flawed because, generally speaking, the descripfche duties and
powers attaching to each type of post and the lefiehese posts
expressed in terms of grades did not form the stibjea decision by
the Director General, which prevented the officiatgicerned from
ascertaining whether the new classification of rtlakities respected
the rights which they enjoyed under the previoust massification
system. Regarding his own case in particular, hes $hat, as he
was not expressly allocated any job title, he condtl be assigned a
generic post.

This plea is unfounded. The complainant producesumtence to
support the view that the procedure followed foiraducing and

11
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putting in place the administrative reform — aslinad in the
submissions and explained by Eurocontrol in itdyrepd surrejoinder
— failed to respect the principles established uleRof Application
No. 35. The complainant was clearly informed thatgrevious rights
would be safeguarded, and of the job title and gemp®st assigned to
him.

(b) He contends that the decision of 5 July 201@iisted with
serious procedural flaws because it does not merttie job title,
generic post or even his precise grade, and begaugeasons are
stated for it, since he did not receive the opirobithe Committee in
charge of job management monitoring on which it based.

This criticism is groundless. The decision of 5yJAD10 was
taken after the correction of the procedural flesuiting from the fact
that the disputed classification was not submitfed review by
the Committee in charge of job management monigorlh merely
confirms the decision of 28 April 2009 assigning ttomplainant to a
precise generic post in an equally clearly definacker bracket, this
being the main subject of the dispute. The decisioB8 April 2009
followed that of 30 June 2008 classifying the ccamnt in a precise
grade. He was notified of both decisions. The decisf 5 July 2010
thus left him in no doubt as to his job title, geaepost and the
classification thereof within the career bracketchtit mentions.

Nor can it be said that no reasons were givengsihe decision
of 5 July 2010 was accompanied by a memorandum ftben
Principal Director of Resources which reflected substance of the
opinion of the Committee in charge of job managememnitoring.

10. In the complainant’s opinion, the latter Committedivered
only a general opinion whereas it should have nmadendividual
examination of each case submitted to it. Althobghconcurs with
Eurocontrol that the implementation of Rule of Apation No. 35
cannot lead to changes in the conditions for pramoor eligibility
for competitive recruitment, he submits that, ie thstant case, its
implementation did alter his career and his ellgibfor promotion.
He believes that, while in the old system he caldgctively hope for
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promotion to grade A3, his new generic post no ésrepables him to
advance to a higher grade, because he has redahédghest in his
career bracket, i.e. grade AD11*(), without any improvement in
his situation.

This statement is partly true. The office noticeamnpanying
Rule of Application No. 35 summarises the stepsrioring from the
old job classification to the new classificationseimg from the
administrative reform which entered into force oduly 2008. It may
be inferred from this notice, from Rule of Applicat No. 35 and
from Article 5(7) of the Staff Regulations that, imgluding most job
tittes and generic posts in a career bracket andelfining these jobs
on the basis of main tasks and well-defined cetesuch as training,
experience and skills, the administrative reforrrerald the former
rules on promotion which established the princigé career
advancement without changing job, functions or saskhe reform
changed this method of promotion with the resudit tih is now no
longer possible for an official who has reached highest grade in
his or her career bracket to be promoted autoniigtiddoving to a
higher career bracket involves either being appdintollowing a
competition, in accordance with the terms and don@ set forth in
Article 16a of Rule of Application No. 2 of the St&egulations, to
another post in that new bracket, or a job reviestifying the
reclassification of the post held in a higher bedck

It must be recalled that the Tribunal is not corapeto review
the advisability or merits of the changes which déontrol has
introduced in its staff management, for they forartpof general
employment policy which an organisation is free garsue in
accordance with its general interests (see Judg&2®, under 6).

Contrary to the complainant's submissions, the ngb
classification system does not, however, deprive @i his prospects
of career advancement within Eurocontrol. He cdhb& promoted in
either of the circumstances outlined above. Moredhe complainant
has produced no evidence that he would have beétlie@nto
promotion when the change in his job title and grags adopted. It
was, however, only on this condition that the DioecGeneral would
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have had a duty to review the grade assigned toshinject to the
particular conditions laid down by Article 6 of Rubf Application
No. 35, after obtaining the opinion of the Comnatia charge of job
management monitoring.

11. The complainant considers that he should have been
assigned the generic post of Service Manager oioSktanager in a
higher career bracket which, in his opinion, ougfhall events to have
led to his promotion to grade*A2. This is what he requested, without
success, in his internal complaint of 27 Septer2ba0.

The classification of posts necessarily involves éxercise of a
value judgement as to the nature and extent of dhies and
responsibilities pertaining to the posts. Accortiinghe Tribunal will
not substitute its own assessment or direct a resgssment unless
certain grounds are established. Save when thegngalidecision was
taken without authority or shows some procedurafoomal flaw,
the Tribunal will interfere with the decision oniyit is based on a
mistake of fact or of law, overlooks some matefadt, is an abuse
of authority, or draws a clearly mistaken conauasfrom the facts
(see Judgments 1281, under 2, and 3016, undett . therefore
understandable that the complainant relies onlgroors of judgement
and the overlooking of material facts when a conspar was made
of his respective powers and tasks in his old awl posts.

The complainant’'s arguments are not sufficient aovince the
Tribunal that the disputed classification decisisrtainted with the
flaws which he alleges. He has not establishedwhain Eurocontrol
transposed grades it should have promoted himhgleer grade on
account of his work and experience.

12. The substantive pleas entered in the complaintremefore
also groundless.

13. It follows from the foregoing that the complaint stube
dismissed.
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DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 14 NovemB2éx3,
Mr Claude Rouiller, Vice-President of the Tribun®r Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Claude Rouiller
Seydou Ba

Patrick Frydman
Catherine Comtet
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