Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3260

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr F. R. agaitts¢ World
Trade Organization (WTO) on 8 June 2011 and cacecdbn
12 September, the WTO’s reply of 21 October 201lhe t
complainant’s rejoinder of 24 January 2012 and WWEO’s
surrejoinder of 29 February 2012;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions;

A. As a preliminary matter, reference should be mamesame
provisions of the Agreement concluded between thaerl#VTrade
Organization and the Swiss Confederation (herenaftthe
Headquarters Agreement”), which are of particulateriest in
the present case. Articles 15 and 16 provide th@ssSlegislation
regarding occupational pensions does not applyh¢oWTO Pension
Plan (WTOPP) or to staff members who do not haveisSw
nationality.

The complainant, a Canadian national born in 19&i@ed the
WTO in August 1991 and is a participant in the WFOR March
1991 he married a Brazilian national in Brazil untlee regime of
strict separation of assets. In 2006 they decideddivorce in
Switzerland and the Appeal Court, to which the gratiad been
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referred, held in a decision communicated to thenplainant on
19 December 2007 that the WTOPP to which he wasticipant was
equivalent in its objectives to the Swiss pensionese. The Court
therefore decided to apply Article 122 of the Swidéil Code, which
provides that pursuant to a divorce a spouse Sea#ntitled for the
duration of the marriage to half of the withdravegnefits of his or
her spouse, who is a participant in an occupatipeakion plan. But
given that the WTOPP did not allow the transfeasfets to a Swiss
pension scheme, the Court decided to grant the leamapit's ex-wife
an equitable indemnity on the basis of Article #4he Swiss Civil
Code in lieu of half of the withdrawal benefits thie complainant’s
pension plan. It ordered that he pay her 3,500 SWwancs monthly
from the entry in force of the decision until 31 fdla 2012, then
500 francs up to 31 December 2014 and then 1,20@druntil his
ex-wife reaches 60 years of age (i.e. 27 Februd2g® The “Tribunal
fédéral” (hereinafter “the Swiss Federal Court”)wbich the matter
was referred confirmed the ruling in its decisidr28® April 2008.

On 15 June 2010 the complainant wrote to the Managée
Board (hereinafter “the Board”) of the WTOPP segkinformation and
interpretation pursuant to Article 3 to the WTOPEgRlations. He
alleged inter alia that the Swiss Federal Courgsiglon contravened
theratio legis of Articles 15 and 16 of the Headquarters Agregmen
which was to protect both the reserves of the WTGIPE the
staff members’ pension entitlements. He also atlegbat the
Court’s decision contravened Article 40 of the WTRORegulations,
according to which participants in the Pension Riarbeneficiaries
may not assign their rights under the Regulatiblesasked the Board
to interpret Articles 15 and 16 of the Headquartegseement and
Article 40 of the WTOPP Regulations in order toedetine whether
the Swiss Federal Court’'s ruling was compatible hwithose
provisions. In addition, he asked to be heard byBbard.

By a letter of 21 October 2010 the Secretary of WH&OPP
informed the complainant that the Board considettedvas not
competent to interpret Articles 15 and 16 of theadtpuarters
Agreement. Only the Swiss Confederation and the Wih@ough



Judgment No. 3260

the General Council, may interpret those provisiombhe Board

nevertheless was of the “firm view” that there was contradiction

between Article 16 of the Headquarters Agreemedt/Aticle 124 of

the Swiss Civil Code as it did not provide for tinansfer of assets
from the WTOPP to a Swiss pension scheme. It aédd that the

Headquarters Agreement did not preclude the Swes®@ment from

applying domestic divorce law even if it was indstent with the

staff member’s marriage contract. It added thatetheas no breach of
Article 40 of the Regulations of the WTOPP giveattthe equitable
indemnity the complainant was required to pay halgt an immediate
impact on his financial situation. The Board furtidecided to reject
his request for an oral hearing on the ground fitatRules of

Procedure provide that its meetings are held wapei

On 19 January 2011 the complainant requested trerdBto
review its decision of 21 October 2010 in accoréawith Section K
of the Administrative Rules of the WTOPP.

By a letter of 7 March 2011 the Secretary of the @VPension
Plan notified the complainant that the Board hacid#al to reject his
request for review because it saw no reason tofyjuasking the
Director-General to refer the issue to the Gen@€malncil. It indicated
that it was not required to do so under the WTORRURations
and Administrative Rules and that it had no doutmicerning the
compatibility of the WTOPP Regulations and Admirasive Rules
with Articles 15 and 16 of the Headquarters Agresmin its view
there was no incompatibility given that Articles2land 124 of the
Swiss Civil Code did not require any transfer afeds to or from the
WTOPP and did not require staff members to padieign a Swiss
pension scheme. Regarding the application for hgsayithe Board
found that the complainant had expressed his paséktensively in
writing and therefore no hearings were requirede Tomplainant
impugns that decision before the Tribunal in acaoog with
Article 42 of the Regulations of the WTOPP, whiciopdes that
applications for review alleging non-observancettod Regulations
arising out of a decision of the Board may be stif@ehidirectly to the
Tribunal.
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B. The complainant alleges that the impugned decigotainted
by an error of fact insofar as the Board overlookednaterial
fact in refusing to seek an interpretation of Adtc 15 and 16 of
the Headquarters Agreement. Such an omission isaterial fact
given that the question put to the Board was therpnetation of the
aforementioned provisions and their compatibilitihwthe decision
of the Swiss Federal Court on his divorce. He asatends that
the impugned decision is tainted by an error of lagofar as the
Board concluded that Article 16 of the Headquartdgreement
was in line with Article 124 of the Swiss Civil Cedvithout asking
the Director-General to seek an interpretation oficke 16 of the
Agreement with the General Council.

The complainant contends that the Swiss FederalrtGou
decision contravenes the very purpose of Articlésahd 16 of the
Headquarters Agreement which is to ensure thatMA®©PP enjoys
immunity from jurisdiction and execution; the logiextension of this
being that participants in the Pension Plan algoyeimmunity with
respect to their savings in such a plan. He arthadshe suffers direct
and immediate prejudice as a result of the decigionapply
Article 124 of the Swiss Civil Code to him becatlmehad to pay an
equitable indemnity to his ex-wife, which will bedlcted from his
salary as the WTOPP does not allow the transfexseéts to another
pension fund. He also contends that the Swiss Bedeourt’s
decision is incompatible with Article 40 of the Rdggfions of the
WTOPP, which provides that participants or benafies may not
assign their rights under these Regulations. Indeed consequence
of the Court’s decision is that he has to assigrrights in advance in
the form of deductions from his salary. He furtisebmits that the
Swiss Federal Court made an arbitrary and erronealecsilation of
his pension entitlements and determined the edaitaiolemnity he
had to pay to his ex-wife on that basis. He stesisat the WTOPP is
completely different to the national system but th@ Swiss Federal
Court did not take it into account. In addition, ¢tentends that the
Swiss Federal Court’'s decision was made in bre&ohrticle 52 of
the Swiss Federal Act on Private International Laujch provides
that the matrimonial property regime shall be goeer by the law
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chosen by the spouses. In the present case, higfexand he chose
Brazilian law in their marriage contract, the coynivhere they got
married and of which his ex-spouse is a nation@ake international
law does not considéex forito be the default applicable law in cases
relating to matrimonial disputes.

The complainant alleges violation of his legitimateectations
given that the privileges and immunities guarantezchim as an
international civil servant under the Headquartsgseement and the
Regulations of the WTOPP were not upheld by the WH@ also
alleges that the WTO had a duty of good faith forim him that the
Swiss divorce legislation had been modified and thacupational
pension benefits could be split between spousgsriicular given that
the WTO was so informed by the Permanent MissioSwitzerland
to the United Nations Office and to the other inéional organisations
(hereinafter “the Swiss Mission”) in Geneva, in awer 2000.

In addition, he alleges that he was denied thd tah fair trial in
breach of Article 6 of the European Convention amtdn Rights
because the Board rejected his application forihgsr

The complainant asks that the WTO provide true eppf a
number of documents with its reply, including angdkof document
relating to the interpretation of Articles 15 arl df the Headquarters
Agreement or to Swiss divorce legislation and itpact on the
WTOPP, and any draft of the Regulations of the WPQiPoduced
by or circulated among the ad hoc WTOPP Regulatidragting
committee mandated by the WTO General Council 8639996.

He asks the Tribunal to set aside the impugnedsaeciand to
order the Board of the WTOPP to ask the Directondsal to seek an
interpretation of Articles 15 and 16 of the Headtgra Agreement
from the WTO General Council, or alternatively tol@r the Director-
General to seek such interpretation from the Géi@wancil. He also
asks the Tribunal to determine the compatibilityhe decision of the
Swiss Federal Court concerning his divorce withicdes 15 and 16 of
the Headquarters Agreement and with the Regulatibtise WTOPP.
He further claims moral damages in an amount of lees than
250,000 Swiss francs and costs. Lastly, he claimsaaard of
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350,000 francs, which corresponds to the amounttgdato his

wife by the Swiss Federal Court as an equitableenmdty, plus

150,000 francs which corresponds to the legal fieesirred for

bringing the matter to the Swiss courts. He furiéks to be granted
8 per cent interest per annum on all amounts giatttehim by the

Tribunal, through the date all sums due hereungeaetually paid to
him in full.

C. Inits reply the WTO indicates that it sees no oea® provide the
complainant with the documents he requests consglghat his
request is too broad and amounts to “fishing exmedi”, which the
Tribunal does not countenance.

It contends that the Board was correct in assethagit was not
competent to interpret the Headquarters Agreentamiy the General
Council has authority to do so, but the Board hasohligation to
request an interpretation from the Council whesoitsiders that there
is clearly no need for such interpretation, adhafgresent case.

The WTO submits that the application of Article 1&4he Swiss
Civil Code had no impact on the operation of the @¥P or the
amount of benefits the complainant will receive whee separates
from service. Indeed, Article 124 of the Swiss CWliode applies
when the splitting of pension entitlements is nosgible, which is
the case here; consequently, Article 124 does rnaturavent
the commitments of the Swiss Confederation undé¢iclar16 of the
Headquarters Agreement. In fact, the complaingtblems lie with
the fact that Article 124 of the Swiss Civil Codéoas Swiss courts
to limit the application of his marriage contratie Organization
cannot be held responsible in that respect.

According to the WTO, neither Article 124 of theviCiCode nor
the decision of the Swiss Federal Court violates Regulations and
Administrative Rules of the WTOPP. Indeed, pursuanthe Swiss
Federal Court’s decision, the complainant’s ex-wiie not become a
beneficiary under the WTOPP and the payment of absitable
indemnity is not guaranteed by any right of the plaimant’s ex-wife
on his WTOPP. The WTO asserts that the Board diddigriose
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information to the Swiss authorities concerning ttamplainant’s
entitlements under the Pension Plan or any figurésat respect; only
the complainant could have done so and therefore the only one to
be blamed if the calculation made by the Swiss Fédeourt was not
made on the correct figures.

The WTO denies any breach of its duty of good faitfficating
that privileges and immunities are granted to staéfmbers by the
WTO in the interest of the Organization so as tovalthem to
perform their duties. They should not expect toogngrivileges and
immunities in relation to their private life or fmersonal matters. It
emphasises that the complainant had no obligatorditorce in
Switzerland.

Lastly, it asserts that there is no indication ttiet complainant
was not allowed to express his views before ther@aa that the
latter misunderstood his arguments. It adds thatBbard is not a
court and that a hearing is not a fundamental el¢roea “fair trial”
before the Board.

D. In his rejoinder the complainant contends that Wi€O could
have negotiated exceptions in the Headquartersefggat preventing
the application of Article 124 of the Swiss Civib@e, stressing that it
had done so for other matters related to the mrililg of members
of permanent missions. He also submits that hendid'voluntarily”
choose to disclose his rights and benefits underVWi OPP to the
Swiss courts. He did so because the WTO Legal Gbunformed
him on 18 November 2010 that, under the WTO Staixdanf
Conduct, failure to comply with the request forotiisure made by the
Swiss authorities could lead to disciplinary sastdi

He alleges that the WTO Legal Counsel communicated
information concerning his personal circumstancesthe Swiss
authorities without his authorisation and even withnotifying him,
which contravenes Staff Rule 101.1(e). Accordinghat provision,
information concerning individual staff members lobe released
to persons or entities outside the WTO only upaacuest in writing
stating a legitimate purpose and only with the eahsf the staff
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member concerned, except in an emergency or umah &lvice in
which case the staff member would be notified imiaudly.

E. In its surrejoinder the WTO maintains its positidindenies any
illegal disclosure of personal information concagithe complainant,
stressing that he had been informed that the merom of
18 November 2010, which was at issue here, woulddre to the
Swiss Mission and he did not object at that tirheriticises the use of
derogatory language and defamatory statementgiretbinder.

CONSIDERATIONS

1. The complainant, a Canadian national, joined theONT
in 1991 and is a participant in the WTOPP. In 19@1 married a
Brazilian national in Brazil. He and his spousensy a marriage
contract that provided a strict separation of @saatl in the event of
divorce, neither party would have a claim to thbeots separate
property including pension benefits. Shortly aftieeir marriage, the
complainant and his spouse moved to Switzerland.

2. In 2006 the complainant commenced divorce procgsdin
in the Swiss courts. Ultimately, in 2008 the Swissderal Court
awarded the complainant’'s spouse compensationanfaim of an
“equitable indemnity” in lieu of a share of the qaainant’'s WTO
occupational pension in accordance with Article X#4the Swiss
Civil Code. Article 124 applies in situations whear occupational
pension cannot be split as contemplated in Artid@ of the Swiss
Civil Code. The complainant states that as he tsyabin receipt of
his pension, the amount must be deducted fromahésys It is noted,
however, that there is no indication in the matsrided with the
Tribunal that steps have in fact been taken to ciedny payments
from the complainant’s salary.

3. At this point, it is convenient to note that Switaead and
the WTO have a Headquarters Agreement. Articlesurid 16 of the
Agreement provide that Swiss law regarding occopati pensions
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does not apply to the WTOPP or to non-citizen stadinbers at the
WTO in Switzerland.

4. In early March 2010 the complainant’'s counsel wrtie
the Secretary of the WTOPP requesting informatiod answers to
a number of questions regarding the proper inteapos of
the Headquarters Agreement and the powers of theOMPTs
Management Board (hereinafter “the Board”) to deigth a number of
matters. Shortly after, the Secretary provided kiith responses to
the questions specifying that the responses wegaped by the legal
officers of the WTO Administration.

5. In June 2010 the complainant wrote to the Boardkisge
information and an interpretation pursuant to Aeti8 of the WTOPP
Regulations. In its 21 October 2010 decision, tlwar8 found that
it did not have jurisdiction to interpret the Headders Agreement.
However, the Board also found that Article 124 lo¢ tSwiss Civil
Code does not breach Switzerland's obligations wundee
Headquarters Agreement. The Board based its daaisidhe fact that
there had been no transfer of assets from the WTabERhat nothing
in the Headquarters Agreement precluded the Swesgi@ment from
applying domestic divorce legislation even in cimsttances when it
was inconsistent with a staff member’s marriagetremh The Board
also found that the awarded equitable indemnitgci#id the staff
member’s immediate wealth but this did not circuntvarticle 40 of
the WTOPP Regulations. Lastly, the Board rejedtedrequest for an
oral hearing on the basis that it saw “no grourfds’departing from
the procedure in Rule A.26 of its Rules of Procedhiat meetings of
the Board “shall be held in private”.

6. In January 2011 the complainant requested a reufetlie
Board’s October decision. In the impugned decisibia March 2011,
the Secretary of the Board indicated that it fouma reason to
modify its earlier decision. The Board explaine@ ttircumstances
under which it would be required to “request theebior-General
to place on the General Council’s agenda the issuesounding

9
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the implementation of Articles 122 and 124 of thveisS Civil Code
in the light of Articles 15 and 16 of the WTO Headcgers
Agreement”. First, the Board could be required tos under the
WTOPP Regulations and Administrative Rules if saclprovision
existed. This did not apply as there is no suchipran.

Second, the Board would be obligated to refer thestion if
‘it had doubts as to the compatibility of these &agons and
Administrative Rules with Articles 15 and 16 of thk#eadquarters
Agreement”. The Board found that there was no ingatibility since
the Swiss Civil Code did not require any transfeassets to or from
the pension plan and also did not require the stefiinbers to have
any affiliation with any Swiss pension scheme. TBeard again
declined the request for an oral hearing as theptainant had “fully
expressed [his] views in writing”.

7. The complainant makes a number of submissionslation
to the Tribunal’'s competence to deal with the pnes@mplaint. He
relies on Judgment 872 for the principle that tkeasopning of a
national court is not binding on the Tribunal. lis kiew, it follows
that if his assertion regarding a conflict betweka compensation
awarded by the Swiss Federal Court and the Heatdgsakgreement
is correct, then it would be illegal for the WTO e@aforce the Swiss
Federal Court Order and seize any portion of thepdainant’s salary
or pension emoluments. Even if the WTO declinesdasider the
compatibility of a Swiss Federal Court decisiorstitl must consider
whether the Headquarters Agreement has been dgraggiied.

8. The complainant disputes the WTQ’s argument that

marriage is private and subject to domestic lawg has in the past
negotiated exceptions in the Headquarters Agreermnimembers
of permanent missions with multiple wives despitelygamy
being punishable under the Swiss Criminal Code.réfbes, the
Organization could negotiate an agreement that gotsv the
application of Article 124 of the Swiss Civil Code.

10
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9. The complainant also appears to suggest that th® Wik a
more general duty to ensure that the Headquartgreefent is
not violated by Switzerland. He argues that thereai“legitimate
expectation that the privileges and immunities gotged to him as an
international civil servant under the [Headquait&greement will be
upheld”. He adds that international treaties undésrnational law
generally prevail over domestic laws.

10. As to the Board’s decision, the complainant subihitg the
Board erred when it interpretel® factothe Headquarters Agreement
after having correctly found that it could not ieet the provisions at
issue. Further, its erroneods factointerpretation of Articles 15 and
16 of the Headquarters Agreement require the Tebsimtervention.
In particular, the Board erred in law in finding wonflict between
Article 16 of the Agreement and Article 124 of tBeiss Civil Code
and provided no basis for such a finding. The campint submits
that Articles 15 and 16 of the Agreement exemptamy the WTO
but also the staff members not of Swiss nationdtidyn “compulsory
occupational pension schemes”.

11. The complainant relies on Article 40 of the WTOPP
Regulations which states that participants in thasidn Plan cannot
assign their rights under the pension to anyone. thles the
position that simply because the reserves of thsiBe Plan are not
affected, it does not imply that his pension righs not affected. The
economic effect remains the same.

12. The complainant also contends that the Board whgabéed
to refer the Headquarters Agreement to the DireGimeral to
seek interpretation with the General Council as Board was not
competent to interpret the relevant provisions. ditgputes that the
provisions are clear as alleged by the WTO andrpnégation is
therefore required. He also points out that infitgl decision the
Board held that it would have been obligated terdfie question to
the Director-General if the Board had any doubtsouabthe
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compatibility of the WTOPP Regulations and Admirdsive Rules,
and the Headquarters Agreement. This was incomscthe issue
before the Board was the compatibility of the Swisegll Code with

the Headquarters Agreement.

13. In a different vein, the complainant alleges a bneaf
Rule B.4 of the Administrative Rules of the WTORich prohibits
the disclosure of information regarding a staff rben's assets to a
Swiss court. He also asserts that had he failggdeide information
regarding his Pension Plan benefits to the SwisSoaities, he was
informed that he could face disciplinary measuremfthe WTO for
failing to have complied with a Swiss court ordejuzigment.

14. The complainant also suggests that the WTO violabed
privacy rules by responding to the letter from theiss Mission
regarding the complainant’s refusal to cooperatéh vihe Swiss
authorities and by copying to the Swiss Mission teger to the
complainant threatening disciplinary action if h&l dhot comply
with his financial obligations. He takes issue witie fact that no
disciplinary action has been taken against those wdleased his
personal information, despite his having raisedntiagter in a letter to
the Director-General.

15. Relying on Judgment 2768, the complainant clainas the
WTO has a duty of good faith to inform staff mentezgarding the
actions that may imperil their rights and interemtsl a greater duty
arises in a particularly complex legal situatiorheTOrganization
failed to inform the complainant and other WTO ftafembers
that their marriage contracts might not be recaghis Switzerland
despite the Swiss Government informing the WTO éabthis
problem. The complainant adds that the WTO's rdplythe Swiss
Government on this subject matter should have be&eolated to the
staff members. The complainant refers to the UnNedions Joint
Staff Pension Fund information booklet in whiclofters to consult
with pension plan members regarding the impact iebrde on
pensions.

12
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16. The complainant also advances other challengdget8wiss
Federal Court's decision; for example, the methedduto calculate
the amount of the compensation due to his formeusp and the
failure to apply Brazilian law to the marriage aaat are violations of
the principles of international law.

17. The complainant takes a number of other positions,
including that the Board should have found that Headquarters
Agreement prevented the Swiss judgment from apgiim him;
by threatening him with disciplinary action, the @T unilaterally
decided that the Standards of Conduct would presxagl Article 16
of the Headquarters Agreement and Article 40 of WW&OPP
Regulations”, as the Organization had the disanetiander
Rule 115.2(b) of the Staff Rules to make excepttonthe application
of rules; and that his right to equal treatment Wesached since, in
having to pay the equitable indemnity, he is wooflethan Swiss
citizens whose pensions can be split.

18. In large measure, the present complaint is a aigdld¢o the
Swiss Federal Court’s final decision. However sitwell settled that
the Tribunal cannot be used as a means of brirgingppeal from a
national court. It is equally well settled that theibunal has no
jurisdiction over private matrimonial matters, inding the division of
the matrimonial property of staff members thatdesn the exclusive
domain of the domestic courts. In Judgment 302Gjeurb, the
Tribunal discussed its competence in relation te@gents such as
the Headquarters Agreement. It reads:

“5. It does not lie within the Tribunal's competenas defined in

Article 1, paragraph 5, of its Statute, to examiwbether the practice

followed by the Genevan tax authorities in thisecass compatible with

the provisions on the exemption enjoyed in prireipy the complainant as

a grade P-5 official employed by an internationa@amisation which has

concluded a headquarters agreement with Switzeramor do the parties
ask it to do so.

It is, however, incumbent upon it to examine whettie Organization
correctly applied Staff Rule 106.11, on which thenptainant relies, and
which reads as follows:

13
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‘Taxes

National income tax on salaries, allowances, indgemor grants paid
by the WTO shall be refunded to the staff membethiey WTO.™

19. Thus, it can be seen that the Tribunal is not caemieto
examine whether the Swiss Civil Code or the SwiedelFal Court
decision violates the Headquarters Agreement amhataentertain
challenges to the decision itself. It follows, tht interpretation of
the Agreement is necessary.

20. However, as found in Judgment 3020, the Tribunal ca
consider an organisation’s application of its owmvsions, such
as Article 40 of the WTOPP Regulations (the nongasdility of
pension rights) or Rule B.4 of the Administrativaul& of the
WTOPP (privacy rights). The Tribunal can also, datesl in
Judgment 3105, under 5, consider the WTQO’s apjpdicabf the
Headquarters Agreement. However, in the presentplzom, the
complainant has failed to identify any action aadtion on the part of
the WTO that is relevant to the various argumedtsaced.

21. For the sake of completeness, the Tribunal adds the

following observations. It is clear that the apation of Article 124 of

the Swiss Civil Code has no impact on the compldiaapension
rights and benefits. Similarly, the Order requirihig complainant to
pay the equitable indemnity does not make the caimght subject to
the Swiss retirement legislation within the mearofidirticle 16(2) of

the Headquarters Agreement. Similarly, the complaiils pension
rights have not been assigned in violation of Aeti40 of the WTOPP
Regulations. Article 124 of the Swiss Civil Codepbgs only in
situations where the pension rights cannot be asdig

22. As to the allegations of the right to privacy vidas,
Article B.4 of the Administrative Rules of the WT®Papplies to
the activities of the Board and not to the com@ainwho was not
barred in any way from sharing his pension infororatwith the

14
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Swiss authorities. There is no evidence that thar@at any time
provided the Swiss authorities or courts with amfoimation
regarding the complainant’'s pension. It may be rief from the
pleadings that the complainant himself provided gea:sion plan
information to the Swiss authorities and the courts

23. Additionally, the allegation of the breach of Staff
Rule 101.1(e) is without merit. In the exchangesvben the WTO
and the Swiss Mission, no personal information slzared and there
was no personal information in the letter to theptainant copied to
the Swiss Mission and he was informed that its emtst would be
shared. It is also noted that the reply to the estjfior information
from the Swiss Mission was a request initiated iy complainant’s
counsel.

24. The complainant’'s assertion that the WTO shouldehav
warned him about the possible application of theisSwaw to
his circumstances is without merit. None of the ptamant's
employment rights and interests were impacted bysSwaw. An
organisation is under no obligation to warn a staéfmber about the
possible application of a domestic law that is latesl to the staff
member’'s employment. This is in contrast with tiyeet of situation
that arose in Judgment 2997. In that case, a dutyarn/inform was
found and met, in a situation where the staff mambef the
organisation had a choice between a state’s andriinisation’s
pension scheme.

25. In his rejoinder, the complainant introduces a nendd new
allegations and attacks that are only loosely edlab the complaint
and appear not to have been raised until the igoinvas filed in
2012. These matters are all irreceivable.

26. The complainant disputes the Board’s refusal ta laol oral
hearing and requests an oral hearing before theuiial. He also
requests additional documentary disclosure fromAHie.

15



Judgment No. 3260

27. The complainant argues that a hearing before thardBo
was required “so that [his] lawyer could explainttee Board the
intricacies of the Swiss legislation on pensionteratand the actual
impact of the Swiss Federal Court’s decision os][pension rights”.
He also claims a right to an oral hearing basedthen European
Convention on Human Rights.

28. As the complainant himself acknowledges, this caimplis
one that turns essentially on questions of law.sBeh, there is no
issue that would justify a departure from the Tni#l’s practice not to
grant oral hearings in these circumstances. Silpjldne Board was
justified in finding that there was no reason towéhan oral hearing.
The complainant’s request for an oral hearingjmscted.

29. The complainant’s request for additional documéomat
is broadly formulated and includes any WTO repogsgounting
records, e-mails relating to the interpretationtioé Headquarters
Agreement in particular, Articles 15 and 16 and htwe Swiss
divorce legislation impacts the WTOPP. The compglain also
requests “[a]ny prior or working drafts of the WTRension Plan
Regulations produced by or circulated among #ike hoc WTO
Pension Plan Regulation drafting committee mandaiedhe WTO
General Council in or around 1995-96".

30. As the requested documentation is unnecessary hier t
purpose of resolving the complaint, the requestjected.

31. Lastly, the Tribunal notes that the disrespectiud averly

aggressive language and the personal attacks fiouttte rejoinder
have no place in pleadings before the Tribunal.

DECISION

For the above reasons,
The complaint is dismissed.

16



Judgment No. 3260

In witness of this judgment, adopted on 1 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribuhdg, Dolores M.
Hansen, Judge, and Mr Michael F. Moore, Judge, ls&ghow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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