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116th Session Judgment No. 3258

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Ms M. C.-B., Ms C.,
Ms C. D.,, Ms C. D.-D., Ms R. G. and Messrs C. G.G5and F. L.
against the International Telecommunication UnidrJj on 15 July
2011 and corrected on 1 September, the ITU’s repB0 December
2011, the complainants’ rejoinder of 10 April 2048d the ITU'’s
surrejoinder of 16 July 2012;

Considering the letter of 22 August 2012 in whiche t
complainants’ legal counsel informed the Registfathe Tribunal of
the death of Ms R. G. on 11 July 2012 and of tlet theat the latter's
daughters had decided to pursue her complaint;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which none of the partiesdgsied,;

Considering that the facts of the case and thedplga may be
summed up as follows:
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A. Six of the complainants were elected to the ITUfSTauncil in
2009.

Facts relevant to this dispute are to be found munéein
Judgment 3156, delivered on 6 February 2013. Safficto recall
that on 15 September 2009 the Council publishesbramuniqué,
known as a “Flash”, informing the personnel thajrade G.5 staff
member had just been suspended from duty with inateaffect.
The authors of the “Flash” criticised the attitudk that person’s
grade P.5 supervisor and of the assistant to thecfdr concerned,
inter alia. On 25 September the Chief of the Adsthnaition
and Finance Department sent a memorandum to the Giancil’s
Chairman in which he pointed out that the publmatf the “Flash”
had seriously violated “certain fundamental pritegpunderlying the
right to freedom of expression” and that, until thar notice, all
communications from the Staff Council for generastribution
(on paper or by e-mail) should be submitted to Iprior to their
sending or distribution. The Chairman of the Colneguested the
Secretary-General to withdraw the decision of 2pt&aber and on
13 October 2009 the Chief of the above-mentiongzhdment wrote
to the Chairman to tell him that, following theiisdussion that
day, the ban on sending or distributing communicegtito all staff
members without prior authorisation was lifted wittmediate effect.

On 5 May 2010 the Staff Council circulated by edn@aiother
“Flash” informing the personnel that the contradt tbe above-
mentioned grade G.5 staff member had not been eghdw an e-mail
of 7 May the Chief of the Administration and FinanDepartment
explained to the personnel that he had “no optigridagain suspend
the ability [of the Council] to send Emails to altaff”. Several
members of that body resigned at that point. Be-amail of 21 May
the Chief of the above-mentioned department inforee staff that
he was going to reinstate the e-mail “privilege” onder that the
remaining Council members might communicate witt Btaff.

In a letter of 18 June 2010 13 staff members, wioly the
complainants, explained to the Secretary-Generat, tin their
opinion, the decisions of 25 September 2009 anday ®010 had
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breached the Council's freedom of communication exmtession and
each claimed compensation in the amount of 30,@@8sSrancs. As
they received no reply, they wrote to the Secre@eyeral again on
6 September to ask him to review his implied decidb reject their
claim of 18 June. On the same day they receivedemarandum,

dated 3 September 2010, in which the Secretary@krstated

that any action against the decision of 25 Septen#@®9 was

time-barred and that, as that decision had bedmdveitvn, any claim
for compensation relating to it was groundlesshis opinion, the

decision of 7 May 2010 had not injured them in ammy, because the
suspension applied only to electronic means of mmagsmunication

and that measure had been lifted after 15 workengsdin addition,

the Secretary-General considered that the claiml®fJune was
completely unfounded. On 18 October the complasasked him to
consider their request for review of 6 Septembearchiorth to be

directed against his decision of 3 September. Byere dated

25 November, the Secretary-General informed theathttieir request
for review had been rejected.

The complainants then referred the matter to thpeap Board
and asked it to recommend that they be awardedgisna

In its report issued on 7 March 2011 the AppealrBaancluded
that, in the absence of clear provisions govertimeguse by the Staff
Council of means of communication, in particulanad, it was not in
a position to issue a recommendation concerning atvard of
damages. It did, however, recommend that a regyl&tamework for
the use of those means of communication should dtabkshed,
taking into due consideration the freedom of exgoes which the
Council must enjoy and the relevant judgments ef Tmibunal on
the subject. By memorandums of 4 May 2011, whichsttute the
impugned decisions, the Chief of the Human Ressuk@nagement
Department informed the complainants that the $agré&eneral had
decided, firstly, to maintain the position set suhis memorandum of
11 January 2011 and consequently his decision dd@®Ember 2010
and, secondly, not to grant their request for dasayy to put in place
the regulatory framework recommended by the ApBard, since
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an internal oversight mechanism already existechiwithe Staff
Council.

B. The complainants first submit that their complaits receivable,
since they merely seek compensation and do notittdesdisguised
appeals seeking the setting aside of the decisibr2c September
2009 and 7 May 2010.

They then denounce several procedural flaws, beginnith the
failure to observe the time limits in the interregdpeal procedure.
They also contend that their right to an effectiméernal appeal
was breached owing to the fact that the Board —sehmembers
considered themselves as lacking the requisitel legpertise —
refused to issue an opinion on the merits of thiksm for damages.
They criticise the Secretary-General for having owy failed to take
the necessary steps to remedy the situation, fample by referring
the case back to a Board comprising different mesibleut also
for having exacerbated it by not appointing a Secyeto the Board.
They also criticise him for having based the impdjrdecisions
on objections to receivability to which they weret ngiven an
opportunity to respond, and for having thus disrdgd the
adversarial principle.

On the merits, the complainants repeat the reagaen forth in
the two complaints giving rise to Judgment 3156.

The complainants ask the Tribunal to set asideirhgugned
decisions and to award each of them compensatidheirmmount of
30,000 Swiss francs, plus interest at an annual gat3 per cent as
from 18 June 2010 and the product of the capitidisaof that
interest, as well as costs in the amount of 3,000% They also ask
the Tribunal to rule that, should these sums bgestilio national
taxation, they would be entitled to a refund of tae paid from the
ITU.

C. In its reply the ITU asks the Tribunal to join tlkemplaints
presently before the Tribunal with the two abovestimned
complaints.
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The ITU maintains that any action against the dewgisof
25 September 2009, and consequently any claimdimpensation for
the injuries allegedly caused by it, is time-barré@lso contends that
the complaint is irreceivable because it is groessl|l inasmuch as
the aforementioned decision and the measure adopt&dMay 2010
have not caused the complainants any injury emgitlthem to
compensation. It points out that the decision inestion was
replaced by that of 13 October 2009 and that ttevedmentioned
measure, which suspended access only to electro@dns of mass
communication, was lifted on 28 May 2010.

The ITU draws attention to the fact that the conmalats did not
challenge the lawfulness of the extended time $imithich were
granted and submits that they caused no injuriéccobmplainants. It
denies that the complainants’ right to an effectiternal appeal was
breached, given that the Appeal Board examined tasie and issued
a report. For this reason, in its view, the Secye@eneral had no
need to refer the case back to a Board compridifeyeht members.
The Board’'s Secretary was appointed by the Segr@aneral on
16 August 2010 and she assisted the Board wherorisidered
the complainants’ appeal. It emphasises that, 1 rhemorandum
of 3 September 2010, the Secretary-General haddireet out the
objections to receivability which he raised in higply to the
aforementioned appeal, so that it cannot be heddoresible for the
fact that the complainants chose not to addressdbue either in their
request of 18 October 2010 or in their appeal.

On the merits, the ITU reiterates the position Wwhicexpressed
in its reply to the complaints giving rise to Judgrm3156. It points
out that in Judgment 3032 the Tribunal dismissed dlaim for the
reimbursement of any tax which might be leviedlma sums awarded
by the Tribunal, because it was not based on ablestted fact.

D. In their rejoinder the complainants enlarge onrtipéeas. They
take the members of the Appeal Board to task farhsaring them
and cast doubt on their impartiality.
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E. In its surrejoinder the ITU reiterates its positidm its view, the
fact that the members of the Appeal Board did notd horal
proceedings does not constitute proof that theywesed.

CONSIDERATIONS

1. The facts giving rise to this dispute are set outetail in
Judgment 3156, delivered on 6 February 2013.

2. As the eight complaints seek the same redressranoaaed
on identical submissions, they shall be joinedatonf the subject of a
single ruling.

3. The ITU asks for the joinder of these complaintghwi
another case. This request has, however, become lmegause the
Tribunal has already ruled on that other case énathove-mentioned
Judgment 3156, where the same request for joindemrefused.

4. In the instant case the complainants challenge fitted
decisions of 4 May 2011 in which the Secretary-Ganef the
ITU maintained his decisions of 25 November 201@ #mose of
3 September 2010 not to grant the compensatiomslaubmitted on
18 June 2010 by the complainants, who considerad ttiey had
suffered injury on account of violations of the hig of staff
representatives.

5. By their very nature, such violations of the riglats staff
representatives cannot, under any circumstances rige to any right
to financial compensation in favour of an indivitdstaff member or
his or her successors in title.

The complaints must therefore be dismissed withioeite being
any need to rule on the objections to receivahiliiged by the ITU.
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DECISION

For the above reasons,
The complaints are dismissed.

In witness of this judgment, adopted on 14 Novemi2éx3,
Mr Claude Rouiller, Vice-President of the Tribunir Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.

Claude Rouiller
Seydou Ba
Patrick Frydman
Catherine Comtet



