Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3253

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Ms Z.a§ainst the
United Nations Industrial Development Organizati@NIDO) on
29 August 2011 and corrected on 17 October 2011DAs reply of
31 January 2012, the complainant’s rejoinder oMkgch, corrected
on 20 April, and the Organization’s surrejoinde2ohugust 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case can be found in JudgrB2s2,

also delivered this day. Suffice it to recall thhe complainant’s
performance appraisal report for the period fromJdnuary to
31 October 2007 contained negative ratings anduatiahs from her
two first reporting officers, who signed the repointly. In May 2008

she contested those evaluations by adding writteenneents to the
report. The following month, her second reportirfficer rated her
overall performance as “needs improvement”. As asequence of
her appraisal, the complainant’s contract was redefer one year,
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i.e. from 15 July 2008 to 14 July 2009, insteadtioé normal
three-year period, and her performance incremehighwvas due on
1 August 2008, was withheld.

On 3 July 2008 the complainant submitted a rebuttaher
2007 performance appraisal in which she alleged hiea appraisal
had not been conducted in accordance with the Dir€general’s
Administrative Instruction No. 15 of 26 July 2002ncerning
performance management, that the evaluations of réperting
officers were arbitrary, that the report was falljuanaccurate,
and that she had been subjected to harassment enbdl vand
psychological abuse as a result of misuse of amyhér rebuttal panel
was set up to review the matter. In its report ®fJanuary 2009 the
panel concluded that her rebuttal was not justifatd that the
evaluations by the first reporting officers and fhml rating by the
second reporting officer were justified and shawohain unchanged.
It sent its report to the Director of the Human ®ese Management
Branch (PSM/HRM).

By a memorandum of 3 February 2009 from the Directb
PSM/HRM, who was acting in her capacity as revignafficer, the
complainant was informed, inter alia, that the Dioe had decided to
endorse two “low” ratings contained in her perfonoa appraisal, as
well as the overall rating of “needs improvemernti.her response
dated 9 February 2009 the complainant acknowledgedipt, that
same day, of the memorandum of 3 February andesheested a copy
of the panel’s report; a copy was sent to her k& month.

On 7 April the complainant requested the Directené€ral to
review the decision of 3 February. By a memoranddéirhl May she
was notified that he had decided to maintain it. Dduly 2009 she
lodged an appeal with the Joint Appeals Board (JABallenging the
Director-General’s decision. During the internalpeal the Board
requested clarification from the Administration aedjng the date and
method of transmittal to the complainant of the rammdum of
3 February 2009. It likewise requested further iimfation from the
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complainant regarding her receipt of the memorandarits report of

18 May 2011 the Board concluded that there wasueistantial

evidence to support a finding that the appeal vimg-barred and
therefore irreceivable. In its view, the complainbaad submitted her
request for review to the Director-General beydms frescribed time
limit, i.e. more than 60 days after receipt of thellenged decision.

In a memorandum dated 30 May 2011 the Director-@Gtne
endorsed the recommendation of the JAB to disthssbmplainant’s
appeal as irreceivable. He further dismissed itthten merits for the
reasons set out in the statement on behalf of tinecdr-General
submitted by the Administration during the appé#tvertheless, he
awarded the complainant 2,000 euros in damage®in of the delay
in the internal appeal process. That is the impdgecision. The
complainant was so informed by a letter of 1 June.

B. The complainant contends that her internal appeal n@ceivable
and that she submitted her request for review @olinector-General
within the time limit set out in Staff Rule 112.0fhat is, within
60 days of her receipt, on 9 February, of the memdum of
3 February. She asserts that it is standard peaatit/NIDO to deliver
confidential documents by hand, but in her caseafloeementioned
memorandum was sent to her through the internal seavice. She
points out that her written acknowledgement of imceof the
memorandum dated 9 February 2009 indicates thatestedved the
memorandum that same day and the Administratiomdidake issue
with this date when it replied to her later thatntio She states that
she received other documents in her in-box durirey geriod from
3 to 9 February, and asserts that the fact thatvsisepresent at work
during this period is not evidence that the memduam was sent to
her on 3 February. She characterises the JAB'énfjsdn this respect
as “biased” and questions what evidence existsuggpat them.
In addition, she argues that, given that 3 Febr@860 was a Tuesday
and the 9th was a Monday, her complaint should desidered
receivable.
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With respect to her disputed performance appraispbrt, the
complainant asserts that the Administration failed follow the
provisions of the Director-General’s Administrativestruction No. 15.

She asks the Tribunal to set aside the impugnedsidec to
“invalidate” a portion of the report of the JAB atalorder the JAB to
review its conclusion and recommendations in hirital appeal. She
seeks moral damages related to the conduct of lendi¢lay in the
internal appeal process. She also seeks costs.

C. Inits reply UNIDO states that it is an issue dftfas to when the
complainant received the memorandum dated 3 Febr2@09 and

acknowledges that it bears the burden of prodhisirespect. It points
to its submissions during the internal appeal andtends that,
although the JAB did not explicitly state when themplainant

received the memorandum, it is implicit in the JAEBhdings that this
occurred between 3 and 5 February. Consequentty sebuld have
requested a review of the decision by 6 April atldtest. Referring to
the Tribunal's case law, it argues that missingesqibed time limit,

even by a short period, is sufficient to rendeomglaint irreceivable.
It further submits that, if the Tribunal finds thtite JAB erred on
the question of receivability, it is not appropeidb refer the matter
back to the JAB because a rebuttal panel has glréealt with the

complainant’s case on the merits and, in his daeisf 30 May 2011,
the Director-General likewise dismissed her casthermerits.

The Organization submits that the rebuttal pan@rdhghly
examined whether the complainant’s disputed 200ifopaance
appraisal report was concluded in accordance whth Director-
General’'s Administrative Instruction No. 15, anthalgh the panel
found that certain formal procedures had not bedlowed, this was
not sufficient to warrant a change in her finalmgt UNIDO contends
that it is clear from the panel’s report that treng@ addressed the
complainant’'s comments in detail and carried owoeprehensive
review of her performance during the disputed pkridhere is
no evidence that it failed to consider any matepiaint or made a
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material error, nor is there evidence that it fhile reach a complete,
accurate, and non-contradictory conclusion.

With respect to the internal appeal process, UNt2Qies that it
did not respect the complainant’'s appeal righte &mount awarded
to her by the Director-General as compensatiordétay was fair and
reasonable in the circumstances.

D. In her rejoinder the complainant maintains that sh& not
receive the memorandum of 3 February 2009 untikeBr&ary. She
asserts that UNIDO not only failed to ensure thatas sent to her in
a timely manner, but it also failed to ensure thatdate of receipt and
the identity of the recipient were easily verifiebFurthermore, it did
not preserve the confidentiality of the documetie Sccuses UNIDO
of bad faith in these respects. She develops lersplegarding her
2007 performance appraisal report and, inter aliéicises her work
situation prior to and during the material timeddrer treatment by a
number of her supervisors, which, in some instgrates characterises
as harassment. Furthermore, she challenges numemusents
and evaluations contained in her report. She referler rebuttal
statement and argues that UNIDO breached Staff Ride08 relating
to service and conduct reports, and also the ireggeneral’s
Administrative Instruction No. 15. She contendstthii@e decision
contained in the memorandum of 3 February is urdaid biased.
She asks the Tribunal to consider whether the tegfothe rebuttal
panel is tainted by procedural irregularity or atéd by prejudice or
extraneous factors. She also requests the Triliar@ider UNIDO to
cancel her 2006 and 2007 performance appraisalgeandve them
from her personal file, and to award her the stepement due to her
in August 2008, with interest. Lastly, she seeksahdamages for the
harassment and mobbing she suffered and mateniahgizs for the
medical costs she incurred as a result of thatniveat.

E. Inits surrejoinder UNIDO maintains its positionfudl. It submits
that the complainant’'s claims related to her 20G&fgsmance
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appraisal report are irreceivable for failure tchaxst the internal
means of redress. Referring to the case law, teésthat international
organisations are given the widest discretion wiassessing the
performance of staff, and the complainant's 200#fgpmance

appraisal does not reveal any flaws that wouldifjushe Tribunal

setting it aside or amending it. The Organizatiatmits that it

substantively followed the performance appraisalcpdures, that
the complainant’'s appraisal report reflects an itigla and

comprehensive assessment, and that the compla@entailed to
provide any evidence to support her allegationdhafassment and
mobbing. The rebuttal process complied with thewaht procedures,
and the investigation conducted by the panel wdanbed and
comprehensive. Lastly, UNIDO asserts that it agtegbod faith.

CONSIDERATIONS

1. This case raises a narrow factual issue and rexjuire
application of one legal principle. Much of the munding
background is discussed in Judgment 3252, alsweateti this day. It
iS unnecessary to repeat it. A staff performangaragal report was
prepared in relation to the complainant for thaqeefrom 1 January
to 31 October 2007 (hereinafter “the 2007 Repoftje complainant
sought a review of this report by submitting a té&ddu It was
considered by a rebuttal panel who reported ta¢hewing officer.
The reviewing officer prepared an inter-office mear@lum dated
3 February 2009 which, in substance, endorsed @& Report. The
memorandum was sent to the complainant. The fattsak is when
did the complainant receive it.

2. The issue arises in this way. The complainant sbigh
review of the decision of the reviewing officer the Director-General
in a letter dated 7 April 2009. The Director-Geheféectively affirmed
the decision of the reviewing officer. It was natissue before the
JAB or in this Tribunal that the application fovrew by the Director-
General had to be submitted in writing within 60ecaar days
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from the date the staff member received notificatid the decision
in writing, as required under Staff Rule 112.02(B)e complainant
lodged an appeal with the JAB on 9 July 2009. srréport, the JAB
determined that the appeal was not receivableidlsd on the basis
that it was satisfied that the application for esviby the Director-
General had been submitted beyond the required timg of
60 calendar days. The JAB’s recommendation thatajeeal be
dismissed as not receivable was accepted by tleetdirGeneral in a
memorandum dated 30 May 2011. This is the impugtecsion.
Also in that memorandum it was said: “Furthermdres appeal is
dismissed on the merits for the reasons set odhénstatement on
behalf of the Director General”.

3. The Tribunal assumes, without deciding, that it waen to
the JAB to decide the appeal to it was irreceivdigdeause the earlier
application for review by the Director-General vgasight out of time.
The Tribunal is able to make this assumption bexahis complaint
can be decided on a question of fact.

4. The evidence before the JAB and before the Tribunal
furnished by UNIDO is that the inter-office memodam was dated
3 February 2009 (a Tuesday), that it was posteu fie office of the
Director of PSM/HRM on the same day in the intemail in a brown
envelope marked “confidential” and that in the oedy course
internal mail was delivered between half a day @meland a half days
of it being posted. The import of this evidencesaading to UNIDO,
is that the complainant must have received the mangum at some
stage between 3 and 5 February 2009 and it followed the
application for review by the Director-General skioinave been
submitted by 6 April 2009 at the very latest (oe tasis that the
60 days began to run on the day following the deyrhemorandum
was received, namely 6 February 2009).

5. The complainant’s account is different. She sail relteived
the inter-office memorandum on 9 February 2009 (mdlay). This is
borne out by an inter-office memorandum she serhé¢oreviewing
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officer dated 9 February 2009. The first paragrafptine complainant’s
memorandum reads as follows:

“I would like to acknowledge receipt of your [meraadum] dated

3 February 2009 [...]. Please be informed that thé [faemorandum] has
been received today (9 February 2009) in the aft@mnin my in-box in
room D1547."

There is a copy of this memorandum in the matdiefore the
Tribunal that is date stamped as having been reddiy the Director
of PSM/HRM on 9 February 2009.

6. In addition to this evidence, UNIDO pointed to two
instances in which the complainant said she redeilie 3 February
2009 memorandum on that day. The first instance iwas letter of
7 April 2009 in which she requested the Directon&al to review
the decision. In that correspondence the complaisard: “I am
appealing to you to reconsider the decision compatad to me on
3 February 2009". The second instance was in heeado the JAB
in which she referred to the 3 February 2009 menthren as having
been “communicated to her on the 3rd February 2009”

7. It is well settled that the burden of proof is dwe tsender
to establish the date on which a communication vexived. If
that cannot be done (perhaps because the docunetsent by
a system of transmission that does not permit hgbuaof), the
Tribunal will ordinarily accept what is said by tl&ldressee about
the date of receipt (see, generally, Judgments ddisideration 2;
456, consideration 7; 723, consideration 4; 89Msmeration 4;
930, consideration 8; 2473, consideration 4; aréfi2donsideration 4).

8. In the present case the addressee, i.e. the coraptaisaid
that the memorandum was received on 9 February.200@ourse,
UNIDO produced evidence intended to establish thihae
memorandum must have been received, at the latetite end of the
day on 5 February 2009. There may be cases whete estidence
may be sufficient to establish when a particulacutent was
received. An inference could be drawn about thee d#t receipt
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having regard to the date of sending together @iidence about the
usual time a document takes to travel through tbst,pwhether
internal or external.

9. However, in the present case, there is a signifips@ce of
evidence that suggests the evidence of UNIDO doepnove the date
of receipt. It is the complainant’s memorandum d&february 2009. It
cannot be doubted that the complainant wrote henangndum on or
before 9 February 2009. That is established byebeipt stamp dated
9 February 2009. According to the complainant’s memdum, she
received the memorandum of 3 February 2009 in fterr@on of
9 February 2009. There is a document in evidence&ehvehows
the complainant worked that day until 19:33. Itcisnsistent with
the evidence of UNIDO about the time mail takeshéo delivered,
that upon receiving the 3 February 2009 memorantuitne early
afternoon of 9 February 2009, the complainant wratel sent a
memorandum that day which was received that afternby the
Director of PSM/HRM.

10. Of course it is possible that in some way the caingint's
memorandum of 9 February 2009 involved a fabricatd the true
position. It is possible that the complainant naite or even lied in
her memorandum of 9 February 2009 about receiiegdocument
on that day. The date of 9 February 2009 is repettece in the
memorandum. It appears in the heading and in tlssaoe quoted
above. However, it is necessary then to ask whaghimhave
motivated such conduct. At that time (early Febyua009) there
would have been no issue for the complainant abomipliance with
time limits. Even if at the time her mindset was ifaappears to have
been) to appeal against any decision with whichvea® not pleased,
it is simply inherently unlikely that she would lebeen concerned
about time limits on the day she received notic¢hef decision or a
few days thereafter. There is really no basis, isterst with common
experience, which would justify a conclusion thiae tcomplainant
deliberately misstated the date. It is also possilblat she was
confused about the day. However, this also is ehlik
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11. While it is true that she later misstated the datéhe two
documents referred to above and relied upon by WNIDften the
best evidence of what occurred on a particularidalirect evidence
of the events of that day. The complainant's memduan of
9 February 2009 is such evidence.

12. The JAB erred in dismissing the complainant’s apjza
irreceivable. Even if it applied the appropriatgdktest (and it is not
entirely clear whether it did), it should have doed that the
evidence supporting the complainant’s version oémthe 3 February
2009 memorandum was received should be preferréitetevidence
of UNIDO.

13. The remedy the complainant is entitled to is thiae¢ t
impugned decision of the Director-General to disntise appeal as
not receivable be set aside. It was not open tdthextor-General to
dismiss the appeal, as he purported to do, on #résmon the basis of
the statement he had made to the JAB. The mattegavback to the
JAB who will consider the complainant's appeal o finerits and
thereafter make recommendations to the Directore@nThen the
Director-General can make a decision on the merits.

14. The essential complaint of the complainant was that
2007 appraisal report was used to extend her atriiyaonly one year
from 15 July 2008 (though she also challenged thkhelding of a
step increment). However, since then her contrastbdeen extended
once by a further year and then for three yearglading 14 July
2013.

15. In these circumstances, it may appear unnecessagyen
undesirable to make orders setting aside the Dirdgeneral’s
decision and remitting the matter to be consideogdthe JAB.
Moreover, the JAB may ultimately recommend that #ppeal be
dismissed on the merits and the Director-Genera}l diamiss the

10
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appeal on that basis. But the Tribunal has repbatdphasised that
internal appeals are an important safeguard of sgifts and social
harmony (see, for example, Judgment 3184, congidera5). Also,
the internal appeal process is ordinarily an extgnsignificant
element of the entire system of review of admiaisie decisions
affecting the rights of staff employed by orgarima which
have submitted to the jurisdiction of the Tribulisde, for example,
Judgment 3222, consideration 9). Moreover, eveficiaf has an
interest in the proper establishment of reports lia or her
performance on which her or his career may depseel, for example,
Judgment 3241, consideration 5). Also, we cannatalint the
possibility that the complainant might be prepat@deach a sensible
agreement with UNIDO to avoid the cost and incoteece of the
matter being pursued any further within the Orgatigm. Such an
outcome would be desirable. However, and notwitititay these
observations, the Tribunal should give effect todbnclusion above
regarding the flawed internal appeal and make gpjai® orders as
discussed earlier. Also, damages should be ordardte amount of
3,000 euros.

DECISION

For the above reasons,
1. The impugned decision is set aside.
2. UNIDO shall pay the complainant 3,000 euros in dgesa

3. The matter is remitted to the UNIDO Joint AppeatsaRi to hear
and determine the complainant’s appeal of 9 Juf920

4. UNIDO shall pay the complainant 500 euros in costs.

5. All other claims are dismissed.

11
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In witness of this judgment, adopted on 6 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribuhdg, Dolores M.
Hansen, Judge, and Mr Michael F. Moore, Judge, ls&ghow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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