Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3252

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms Z. S. agaitis United
Nations Industrial Development Organization (UNIDO) 8 July
2011 and corrected on 16 August, UNIDO’s reply &f ovember
2011, the complainant’'s rejoinder of 26 March 20&@rrected on
28 March, and UNIDQO's surrejoinder of 9 July 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, an Austrian national born in 19gfined
UNIDO in July 2004 under a one-year fixed-term cact as a Project
Assistant at grade G-4. On 15 July 2005 she wasteptaa three-year
appointment and on 1 August 2006 she was promotgchte G-5.

Following receipt of a performance appraisal refarthe period
from 1 January to 31 October 2007 in which she ivedenegative
comments from her two first reporting officers ahér overall
performance was rated as “needs improvement” by demond
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reporting officer, the complainant’s contract wageaded for one
year from 15 July 2008 to 14 July 2009, and herfoperance
increment, which was due on 1 August 2008, washeith In July
2008 she submitted a rebuttal to the aforementioregbrt, and
the following month she requested the Director-Gainé review
the decision to extend her contract for only onaryén September
she submitted another rebuttal in which she soagraview of the
decision regarding her performance increment.

By a memorandum of 3 February 2009 from the Direofathe
Human Resource Management Branch (PSM/HRM), theptzonant
was notified that, after having reviewed the repbrthe rebuttal panel,
the Director, who was acting in her capacity asensing officer, had
decided to endorse the overall rating of “needsravgment”. In July
2009 the complainant lodged an appeal against ifeztior's decision
with the Joint Appeals Board (JAB), which subsedlyetismissed it.
She then challenged that decision in her seconglkedm before the
Tribunal (see Judgment 3253, also delivered thy3.da

Meanwhile, by a memorandum of 5 June 2009 to thredbir of
PSM/HRM, the Managing Director of the complainanDsvision
recommended that the complainant’s contract, whias due to
expire the following month, be extended for oneryegith effect from
15 July. The Director-General approved that recondagon on
25 June and the complainant was subsequently dffarene-year
fixed-term appointment, which she accepted on ¥.Juater that
month, she requested the Director-General to revi@vdecision to
offer her an extension of her contract for a pebdess than three
years. On 25 September 2009 she was informedhhtdéecision was
being maintained as it was based on a recommendétion her
Director which had been endorsed by the Directangga, and also
because her appraisal for 2008 had revealed sharige in her
performance.

On 24 November 2009 the complainant lodged an dppitia
the Secretary of the JAB, challenging the decidimrgrant her an
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appointment of less than three years. Having ptsioexpressed her
dissatisfaction with various written comments arf@ tsummary
evaluation of “needs improvement” contained in @08 performance
appraisal report, on 17 December 2009 she subngtteduttal to that
report.

With effect from 15 July 2010 the complainant’'s ¢mar
appointment was extended for three years. By a mamdom of
27 September 2010 from the Officer in Charge of RERM she was
informed that, having reviewed her performance aigpt for 2008,
her rebuttal to that appraisal and the report @& tébuttal panel,
he had decided to maintain the summary evaluatibri'needs
improvement”.

On 22 January 2011 the complainant filed an appehlthe JAB
challenging the Director-General’s decision to rteim the overall
rating “needs improvement” with respect to her pemiance appraisal
for the period from 1 March to 31 December 2008.e TIAB
recommended rejecting her appeal in its reportfoddnuary 2012. In
the meantime, in its report of 9 March 2011 the J&Bommended
that the complainant’'s appeal challenging the oza-yextension
of her appointment for the period from 15 July 2060944 July 2010
be rejected. The JAB concluded, among other thithgd,the decision
had been taken in accordance with Staff Rule 1@B)10which
provides that the extension of fixed-term appointteds subject to
satisfactory performance. It pointed out that henfgemance appraisal
reports for the periods from 1 January to 31 Oat@8®7 and from
1 March to 31 December 2008 respectively had bathtained
summary evaluations of “needs improvement”. As performance
was not meeting the required standards, the Adtritiesn had been
justified in granting her an extension of one yaorder to provide
her with the opportunity to improve.

By a memorandum of 31 March 2011, which is the igmad

decision, the Director-General endorsed the recamdaigon of the
JAB and dismissed the complainant’'s appeal in ittirety. He
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nevertheless awarded her 1,500 euros in damagésefatelay in the
internal appeal proceedings. She was so informeadlbgter of 8 April
2011.

B. The complainant submits that UNIDO breached th&ipions of
Staff Rules 103.10(b) and 104.08(a). In particulafailed to follow
the correct procedures regarding her performangeaegal reports.
She accuses the Administration of bad faith andrésthat it made no
effort to finalise her 2008 performance apprais@rpo her disputed
contract extension. Furthermore, during the mdtérise she was not
informed, either verbally or in writing, that thenere concerns about
her work and any feedback she did receive wasipesiBhe asserts
that she specifically requested feedback from hieedibr and first-
level supervisor, but was informed that her fiestdl supervisor did
not have time to discuss the matter and it wasesjently referred to
her Director’s office.

She contends that the Administration extended betract for
only one year on the basis of her performance #ggiraeport for
2007, without taking into account the fact thatt thppraisal was the
subject of a pending internal appeal. It also thile consider that she
had been awarded a step increment in August 2009.

The complainant challenges the JAB'’s reliance ondigputed
2007 and 2008 performance appraisals. She subhaitsitt did not
conduct a proper investigation into her case imitHailed to consider
relevant facts, referring instead to issues pdrtgirto two other
internal appeals which she had lodged.

Lastly, the complainant asserts that she did notritte to the
delay in the internal appeal proceedings.

She asks the Tribunal to quash the impugned deciia the
related recommendation by the JAB. She seeks rdarahges in an
amount equal to one year’s salary, as well as 05¢lfyos for the
delay in the internal appeal proceedings and 4€l00s in costs. She
asks for an oral hearing.
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C. In its reply UNIDO argues that the extension decisivas a
proper exercise of the Director-General’s discreaod that, according
to the Tribunal’s case law, it is subject to onigited review.

The Organization asserts that the decision comgliélgl with
Staff Rule 103.10(b), which provides that fixedrteippointments are
normally extended for a period of three years, exttbjo satisfactory
performance and budgetary coverage. It points cdut tthe
complainant’s appraisal reports for 2007 and 20@&ate that for the
two years preceding the decision, she was not penfig at an
acceptable level, and she therefore had no righthtoo could she
have had a reasonable expectation that she wotdives the normal
three-year extension. In addition, it submits thabmplied with Staff
Rule 104.08(a) regarding service and conduct repag well as all
the applicable performance appraisal procedurelenies that it acted
in bad faith by not finalising the complainant'spagisal report for
2008 prior to the date her contract was due taxbended.

UNIDO states that the complainant was informed amerous
occasions prior to the impugned decision about tebotings in
her performance. This issue was clearly commurdcgdeher in her
appraisals for 2007 and 2008. Moreover, the previgaar-long
extension of her contract, which she had receive@0d08, was in
itself a clear signal that improvement was requitedenies that her
request for feedback was ignored and assertslieatasnot base such
an allegation on one purported instance when it naaspossible for
her first-level supervisor to meet with her at tinee she requested.

It asserts that the Administration was entitledrédy on her
disputed performance appraisal report for 2007pitkeghe fact that it
was the subject of an appeal before the JAB. Maedhe JAB did
not err in considering her 2007 and 2008 repors,did it overlook
essential facts.

UNIDO argues that the time taken for the internglpeal
proceedings was fair and reasonable in the ciramiss and it
contends that her claim for damages in this regpentcessive.
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D. In her rejoinder the complainant develops her plaaparticular

with respect to the content of and the procedwhswed for her 2007
and 2008 performance appraisals. She assertathtite Organization
did not finalise her 2008 appraisal before she wegsliired to accept
her contract extension, in effect she was granted $uccessive
extensions of only one year on the basis of herdth2007 appraisal,
which, in her view, is a violation of Staff Rule4.08. In addition, she
asserts that she suffered psychological and fiahngjury, as well

as damage to both her personal and professionatatgms. She
explains that the amount she claims in damagesdétay in the

internal appeal process is partially to reimbursedical expenses
which she incurred during this period.

E. In its surrejoinder UNIDO maintains its position.dmphasises
that the complainant has been treated fairly aat ier performance
was properly appraised pursuant to the relevarit Rtdes. It asserts
that she has been adequately compensated for ldneidehe internal
appeal proceedings and that her claim for reimimoese of medical
expenses is irreceivable for failure to exhaustititernal means of
redress.

CONSIDERATIONS

1. The complainant commenced employment with UNIDO on

15 July 2004 at the G-4 level on a one-year fixaditcontract. On
15 July 2005 she was granted a three-year appamitnizuring

that period she was promoted, on 1 August 2006hdoG-5 level.
Subsequently her appointment was extended for ondy year from
15 July 2008 to 14 July 2009 and again extendey faml one year
from 15 July 2009 to 14 July 2010. The complaingmllenged the
decision to place her on a one-year fixed-term re@htcommencing
15 July 2009 in an appeal to the JAB which shelfda 24 November
2009. The JAB issued a report on 9 March 2011 atatig that it had
decided to reject the appeal. This decision wasomsed by the
Director-General in a decision of 31 March 2011e Thrector-General’s
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decision is the impugned decision. In addition iemissing the
appeal, the Director-General awarded the compl&idaB00 euros
because of the delay between the time the appélaetdAB was filed
and the time it was determined.

2. The complainant has applied for an oral hearing.
Considering that it is sufficiently informed by tlparties’ pleadings
and their annexes, the Tribunal disallows the campht's
application for an oral hearing (see, for examgdledgment 3184,
under 4).

3. The UNIDO Staff Rules governing the appointmentiaiff
relevantly provide at Rule 103.10:
“(@ On recruitment, staff members shall be gramtpgointments for
a fixed term. The fixed-term appointment, having expiration date
specified in the letter of appointment, shall ndiynde granted for a
period of three years, with the first 12 monthsgea probationary period

that can in exceptional circumstances be extendedrf additional period
up to one year.

(b) The fixed-term appointment does not carry arpeetancy of
renewal or conversion to another type of appointmarthe interest of the
programme activities of the Organization and subjec satisfactory
performance and budgetary coverage, fixed-term iappents shall
normally be extended for a period of three yearg”[

4. In the two-year period preceding the decision tacelthe
complainant on a one-year extension from 15 Jul§92® 14 July
2010, two performance appraisal reports were peep&ne concerned
the complainant’'s performance for the period fromJdnuary to
31 October 2007 (hereinafter “the 2007 Report”) Hredother for the
period from 1 March to 31 December 2008 (hereindftee 2008
Report”). The 2007 Report contained an overallngatdof “needs
improvement”. As provided in Appendix M to the $tRiules (which
generally deals with the staff performance apptassstem), the
complainant sought a review of this report by subng a rebuttal.
This led to the consideration of the 2007 Reportabsebuttal panel
that reported to the reviewing officer. The reviegviofficer endorsed
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the overall rating of “needs improvement”. An apgtion to the
Director-General to review the reviewing officedecision was not
successful. An appeal against the Director-Gere@'cision to the
JAB was unsuccessful. That matter is the subjectiadr proceedings
before the Tribunal (see Judgment 3253, also delivéhis day). As
discussed later, the outcome of those proceediags éh material
impact on the present case.

5. The 2008 Report, which was in two parts because the
complainant’s supervisors changed (though theranisssue about
what precisely happened), similarly rated the digrerformance of
the complainant as “needs improvement”. The secepdrting officer
for the performance period covered by the 2008 Repcommended the
renewal of the complainant’s fixed-term appointmémt a period
of one year from 15 July 2009 to 14 July 2010. TTeisommendation
ultimately led to the decision which culminated tine decision
impugned in the present case.

6. Itis necessary to make clear that the Tribunalls is not to
adjudicate on the question of whether assessmegnde Iin appraisal
reports are correct or whether discretionary deasto employ a staff
member on a fixed-term contract for one or threaryere correct.
Discretionary decisions of these types, involvirgsessment and
evaluation, are entrusted to the responsible afioéthe international
organisations within the Tribunal's jurisdiction.hdse types of
decisions can only be set aside if they involve stmneach of a formal
or procedural rule, there is a mistake of factawr br some material
has been overlooked, or a plainly mistaken conoiubas been drawn
from the facts, or if there is a misuse of autlyofitee, for example,
Judgment 3006, consideration 7).

7. As with the 2007 Report, the complainant sougtevéerv of
the 2008 Report (by submitting a rebuttal) thaimdtely resulted in
a confirmation by the reviewing officer (on 27 Sapber 2010) of the
rating of the complainant's performance as “needprovement”.
Again, the complainant unsuccessfully appealeti¢aJAB.
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8. There is a general principle applied by this Trisutihat an
organisation cannot base an adverse decision d@affarsember’s
unsatisfactory performance if it has not compliedhwthe rules
established to evaluate that performance (see Jemigr@414,
consideration 24).

9. In the present case, the impugned decision of thecior-
General of 31 March 2011 followed a consideratignttiee JAB of
appeals filed against the 2007 and 2008 reportsh Beports had
been the subject of mainly unsuccessful rebuttakcgedings and
unsuccessful challenges in the JAB.

However, the challenge to the 2007 Report was unlaw
dismissed as irreceivable (see Judgment 3253dalseered this day).
As a result of orders made in Judgment 3253, thHg JMl have to
consider the complainant’s appeal against the Z¥pbort, unless the
matter can be resolved by agreement.

The impugned decision in this matter was basegai, on the
JAB'’s consideration of the appeal in which the claimant contested
her 2007 Report. The complainant’'s internal appealthe 2007
Report has not been heard on its merits. Thus thetflee possibility
that that appeal will be successful. That resugghtnivell compromise
the reasoning of the JAB in this matter which infed the impugned
decision. Equally, the appeal may be unsuccessiilltlae reasoning
of the JAB would endure. However, the ultimate oute will be
determined by the Director-General on the recomratoid of the
JAB.

10. In her pleas, the complainant (who is representiagself)
made a number of subsidiary attacks on the assats$hat had been
made of her and advanced arguments about the gotisitr of various
documents. It is unnecessary to detail them amlsufficient to say
that they are untenable or irrelevant.

11. Insofar as the complainant seeks damages for tlagy de
hearing her appeal to the JAB filed on 24 Noven#f¥)9, it has been
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noted that UNIDO has already paid her 1,500 eunosompensate
her for this delay. A delay of almost one and & lyahrs is of a
magnitude that would ordinarily warrant an ordardamages by this
Tribunal. However the amount she was given accamith the
compensation the Tribunal would otherwise have bigety to order
(see Judgment 2878, consideration 10). In thesmirmostances, no
damages should be awarded.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 6 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribuivg, Dolores M.
Hansen, Judge, and Mr Michael F. Moore, Judge, lsghow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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