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115th Session Judgment No. 3230

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr B. &jainst
the European Organisation for the Safety of Air igation
(Eurocontrol Agency) on 21 March 2011, the Agencaggly of 1 July,
the complainant’'s rejoinder of 6 October 2011 angoEontrol's
surrejoinder of 5 January 2012;

Considering Articles llparagraph 5, and VII of the Statute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Belgian national born in 1958&ered the
service of Eurocontrol in 1987 at grade B3. In¢barse of his career at
the Institute of Air Navigation Services, he waerpoted to grade B2
on 1 January 1992, and subsequently, on 1 Apri8,1@0grade B1.

As explained in Judgment 3189, delivered on 6 Falyr2013,
on 23 May 2006 the Permanent Commission for theet@abf
Air Navigation approved the main provisions of adedanging
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administrative reform which was due to enter inbocé on 1 July
2008. It entailed the introduction within Eurocatrof a new
structure comprising more grades and fewer stegfa new salary
scale. As part of that reform, Office Notice No./@5 of 27 June
2008 informed staff of the adoption of Rule of Aipption of the Staff
Regulations No. 35, concerning job managementHerperiod from
1 July 2008 to 30 June 2010 (hereinafter “the ftamal period”).

Article 9 of this Rule read in pertinent part abdas:

“With effect from 1 July 2008, the administrativieusition of each official
in the ‘General Service’ shall be reviewed on tlasig of the following
principles:
the grade held on 30.6.08 by each official shallreeamed and
converted [in the new grading structure],

the official shall be allocated a job title, acdogl to the nature of
his/her functions, [...] corresponding to his gradwa grofessional
speciality [...],

the official shall be assigned by the Director Gaheafter the latter
has consulted the Committee [in charge of job mamage
monitoring], to a generic post [...],

[...]”
This Rule also contained a table showing the geparst, job bracket,
main tasks and criteria pertaining to each job.titl

As of 1 July 2008, for the whole transitional perighe A, B
and C staff categories were replaced with categoke B* and C*
respectively. The complainant was placed in grad€)B

On 28 April 2009 the Agency sent staff members aisiten
informing them of the generic post and job brackssigned to
them in the new structure, with effect from 1 JW@08. The
complainant was assigned to the generic post ofoSdrechnical
Assistant, in the job bracket B*8-B*10, while retmig his existing
grade. On 29 June 2009 he submitted a request Dithctor General
under Article 92(1) of the Staff Regulations, seekreclassification
of his post and promotion to grade B*11 on the gdsu that,
according to the provisions of Rule of Applicatidio. 35, his profile
matched that of the generic post of Principal TadinAssistant
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in job bracket B*11. By a memorandum of 15 Janu20§0 he was
advised that his request would be referred to the@ittee in charge
of job management monitoring. On 12 July he reakiamother

decision showing that, as from 1 July, his postlbeeh classed within
the assistant (AST) function group, and that he ldiaetain “his

grade, job title and generic post [...] as well as ¢brresponding job
bracket within [that] function group”.

On 28 July the complainant lodged an internal camplseeking,
inter alia, the setting aside of the decision ofla¥, the reclassification
of his post and his promotion to grade AST11, wigolresponded to
the former B*11 grade. In its opinion of 19 Octol#10 the Joint
Committee for Disputes recommended that this imtecomplaint
be dismissed as irreceivable, because the dedisiqnestion was an
“administrative formality” whereby his grade hadebherenamed *“in
order to reflect the end of the transitional periddhe administrative
reform” and, as such, did not adversely affect twmplainant.
It added that the complainant should not attemginto his internal
complaint with the separate procedure that he hatiated by
submitting his request of 29 June 2009. Subsigfiaitirecommended
that the internal complaint should be dismissedir#feunded, given
that the new grade had been assigned in confomatitythe provisions
in force. The Joint Committee noted, however, thate had apparently
been no response to the aforementioned requestladteomplainant
had been notified of its imminent transmission ie Committee in
charge of job management monitoring, and it invitesl Administration
to “take the steps announced as soon as possihted. memorandum
of 21 December 2010, which constitutes the impugdedision,
the Principal Director of Resources, acting on bebfathe Director
General, informed the complainant that he endorieel Joint
Committee’s recommendations. He explained thatGbemittee in
charge of job management monitoring had not constéhe request
of 29 June 2009 because it was not an internal @ontp that
this request should now be regarded as “implidiected after an
interval of four monthsand that the complainant should have lodged
an internal complaint against the decision of 28ilA409.



Judgment No. 3230

B. The complainant submits that his complaint is neaddie.

Emphasising that the decision of 12 July 2010 welated to the
grade, job title, generic post and job bracketgmesi to him in
his new function group, he rejects the contentibat tit was a
mere formality which did not adversely affect hirte adds that, by
informing him that his request of 29 June 2009 wdu referred to
the Committee in charge of job management monigorihe Agency
recognised, at least implicitly, that it was reedike. In his view,
Eurocontrol ought to have treated the request astarnal complaint.
Thus, the decision of 15 January 2010 ought to dmgarded as
a provisional measure which suspended the proogedimd the
decision of 21 December 2010 as the final decisimmissing the
“internal complaint” of 29 June 2009.

On the merits, the complainant explains that glén from Rule
of Application No. 35 that the main tasks assigtoea Senior Technical
Assistant and a Principal Technical Assistant demtical, but in the
former case the period of work experience requised minimum of
ten years, whereas in the latter case it must beaat 15 years. By
classifying his post at grade B*10, although headly had 15 years’
experience, the Agency committed an obvious erfrgrdgement.

The complainant also takes issue with the factttietonsultation
of the Committee in charge of job management manigp provided
for in Article 9 of the above-mentioned Rule, didtrtake place.
He contends that Article 7 was also breached, siheeCommittee
refused to consider his request of 29 June 2016re@s, according to
that Article, it is not competent to decide whetkach a request is
receivable.

The complainant asks the Tribunal to set asideinhgugned
decision of 21 December 2010 and the decisions8oAgril 2009
and 12 July 2010. He also claims moral damage$eénamount of
1,500 euros and 5,000 euros in costs.

C. Inits reply Eurocontrol submits that the complamtime-barred.
It argues that, since the decision of 12 July 26 ely confirmed
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that of 28 April 2009, the complainant should happealed either
against the latter decision, or against the impliegection of his
request of 29 June 2009 which, in its opinion, &swnot obliged to
treat as an internal complaint. It adds that tlaéncithat the decision
of 28 April 2009 should be set aside is not redgvan the light of
the Tribunal's case law, since it is tantamounas&ing the Tribunal
to order that the complainant be assigned to géddé as from 1 July
2008

On the merits and subsidiarily, the Agency contetitg the
reference in Article 9 of Rule of Application No5 3o each official
being allocated a job title did not require an undilial review in order
to determine whether the functions performed ir@aties A*, B* or
C* fully matched those performed in the previoutegaries A, B or
C. The Committee in charge of job management mongohad to
ascertain whether the generic post descriptionschedt the job
brackets. The Agency also points out that in otddye automatically
promoted to grade B*11/AST11, it is not enough &wén 15 years of
work experience.

D. In his rejoinder the complainant denies that hipiest of 29 June
2009 was implicitly rejected, since the Adminisat in its
memorandum of 15 January 2010, “responded favoyraby
deciding to submit it to the Committee in charggalf management
monitoring. He enlarges on his pleas on the merits.

E. Inits surrejoinder Eurocontrol reiterates its fiosi.

CONSIDERATIONS

1. When the administrative reform designed to modernis
human resources management at Eurocontrol entatedfarce on
1 July 2008, staff categories A, B and C were ragdaby categories
A*, B* and C*, respectively, for a two-year tranesital period. At
that juncture the complainant, who held grade Bas vassigned
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grade B*10. During this transitional period, job magement was
governed by the provisions of Rule of Applicatioh the Staff
Regulations No. 35.

On 28 April 2009 the complainant was informed tlaatof 1 July
2008, he had been assigned to the generic poseribiSTechnical
Assistant in job bracket B*8-B*10 while retainingishexisting
grade. On 29 June 2009 he wrote to the Directore@éno request
reclassification of his post as that of a Principathnical Assistant
and his promotion to grade B*11. He was adviseé Imyemorandum
of 15 January 2010 that his request would be suédito the
Committee in charge of job management monitoring #mat he
would be informed of the outcome as soon as the mitiee had
given its opinion.

At the end of the transitional period the complainavas
integrated into the new grading structure. Thus,abylecision of
12 July 2010 the Director General informed him that was now
in the new assistant (AST) function group and tmatwould retain
“his grade, job title and generic post [...] as waadlthe corresponding
job bracket within [that] function group”. On 28Iyudhe complainant
filed an internal complaint against that decisionyhich he requested
his promotion to grade AST11 (formerly grade B*Hd claimed
moral damages in the amount of 1,000 euros, amantgst relief.
By a memorandum of 21 December 2010 he was inforthat] on
the basis of the opinion issued by the Joint Comeifor Disputes,
the Principal Director of Resources, acting on Hebfathe Director
General, had dismissed his internal complaint. @bmplainant asks
the Tribunal to set aside that decision, which In&llenges before the
Tribunal, as well as the decisions of 28 April 2G0®& 12 July 2010.
He also claims moral damages in the amount of 1&0®s and
5,000 euros in costs.

2. The Agency submits that the complaint is irreceigab
because it is time-barred, as in its opinion themainant ought to
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have challenged either the decision of 28 April 206r the implied
decision to reject his request of 29 June 2009.

3. The Tribunal considers that Article 6 of Rule ofphipation
No. 35 — which deals in particular with the reviewiof job
descriptions at the request of line managementreiway precluded
the Agency from examining an official’s request fsomotion during
the transitional period. In the instant case, themainant submitted
his request on 29 June 2009 and the Tribunal cerssithat it
was rejected on 12 July 2010. On receipt of the amandum of
15 January 2010, the complainant had good reasoexpect the
Committee in charge of job management monitoringistue an
opinion. As he had still not received that opinvamen he was notified
of the decision of 12 July 2010, he could legitiehattake it to be a
decision refusing his request for promotion, beeatigonfirmed his
grade. It was against this rejection of his reqdespromotion that,
acting as he was entitled to do, he filed the makcomplaint that was
dismissed by the impugned decision of 21 Decemb& 2

4. In the light of the foregoing, the complaint must d&llowed
and the decision of 21 December 2010 must be sd¢.as will be
incumbent upon the Agency to submit to the compebedies the
complainant’s request for promotion to grade ASTHawever, there
is no reason to order the setting aside of thesaews of 28 April 2009
and 12 July 2010, as the complainant requests, corsider his pleas
on the merits.

5. The procedure leading up to the impugned decisimhthe
decision itself have caused the complainant mawaly which must
be redressed by ordering the Agency to pay him eoisgtion in the
amount of 1,500 euros.

6. As the complainant succeeds in part, he is enttbecosts,
which the Tribunal sets at 3,000 euros.
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DECISION

For the above reasons,
1. The decision of 21 December 2010 is set aside.

2. The case is remitted to the Agency in order thatay proceed as
indicated under 4, above.

3. The Agency shall pay the complainant compensationthie
amount of 1,500 euros for moral injury.

4. It shall also pay him 3,000 euros in costs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 2 May 2(MIB,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgand
Mr Giuseppe Barbagallo, Judge, sign below, as dd&dtherine
Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.

Seydou Ba

Claude Rouiller
Giuseppe Barbagallo
Catherine Comtet



