Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3219

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr S. S. agairtbe
International Labour Organization (ILO) on 22 Febmu2010 and the
Organization’s reply of 7 June 2010;

Considering Article Il, paragraph 1, of the Statok¢he Tribunal;
Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case are to be found in edt) 3050,
delivered on 6 July 2011, concerning the complaisdhird complaint.
Suffice it to recall that the complainant, who s Aamerican national,
joined the International Labour Office — the ILOsgcretariat — in
1999 as an Internal Auditor at grade P.3. He wasmpted to
grade P.4 in June 2001 and was transferred todbiign of Senior
Personnel, Administrative and Finance Officer ia Begional Office
for the Arab States in Beirut, Lebanon, on 1 Fetyr2004. In early
2007 he requested to be transferred out of Bedntlaining that he
had had to work under extremely difficult circunmstas during the
2006 war. In June 2007 he was injured in a teltratigck in Beirut.
On 1 August 2007 he was transferred to the Offfctnternal Audit
and Oversight (IAO) at headquarters in Geneva. He agsigned on a
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temporary basis to the same position that he hedal o leaving for
Beirut pending identification of a longer term gssnent.

In November 2007 a vacancy announcement was pehligbr
the grade P.5 position of Principal InvestigatoréClof Investigation
and Inspection Unit in the IAO. The complainant laggh and was
shortlisted together with two other candidates. élestion panel,
composed of the Chief Internal Auditor acting aspmnsible chief,
the Chief of the Budget and Finance Branch (Mr A), €he Chief
Internal Auditor of the International Telecommuriioa Union
(Mr S.) and a representative of the Human Resoubemslopment
Department (HRD) (Mr A.), was established. The o&sble
chief shortlisted two internal candidates — onewtfom was the
complainant — and one external candidate and dasidnan
independent marker, Mr W., to mark their writtest$e which they sat
in early February 2008. The candidates were theamiewed by the
selection panel on 20 February. All members ofgheel agreed to
“eliminate” the external candidate, but they dissgr as to which of
the remaining candidates should be recommendedydpointment.
They therefore decided to conduct a second intervieit they could
not reach a unanimous decision at that stage eitibthey therefore
made a split recommendation to the Director-General

In February 2009 the complainant was informed tieahad not
been selected for the position. The other intenaadidate, Mr C.,
was appointed. The complainant subsequently regdiest interview
with the responsible chief in order to obtain femtkbon the technical
evaluation, as provided for in paragraph 13 of Anrleto the
Staff Regulations of the International Labour Gdfid=ollowing that
interview, on 17 February he asked her to confimmwiriting the
panel’'s position in accordance with paragraph 14Aonhex |. The
responsible chief replied on 20 March that she andther panel
member ranked him first for the written test, whaar¢éhe independent
marker ranked Mr C. first. She added that the campht had
demonstrated a sound knowledge of ILO policies ammtedures on
fraud and misconduct during the first interviewt that some of his
answers had been unclear; that he had obtainethlaofo201 points
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and that Mr C. had obtained 176; he possessed dheisite
qualifications as he had a Masters of Business Ahtnation and
the Certified International Audit qualification, wieas Mr C. was
only a Chartered Accountant with a Master of Artegmte in
languages; and that he also had the requisite iexgger; particularly
as he had worked in the field, which Mr C. had riddwever, the
Panel had considered that neither he nor Mr C.dcqarform at
the P.5 level immediately as they lacked experieinceonducting
investigations and fraud examinations.

On 23 March 2009 the complainant submitted a grieg&o the
Joint Advisory Appeals Board (JAAB) alleging théietdecision to
appoint Mr C. was flawed. He asserted that, intlighthe feedback
he received from the responsible chief, he washthst qualified
candidate and that Mr C. did not meet the minimeguirements for
the post, as he had no experience in investigatiohdid not have the
required educational degree. He therefore contetigddhe selection
process was unfair and asked that it be cancdflechlso asked to be
compensated for the damages suffered. In its repB8 May HRD
submitted to the JAAB that the feedback providedHhsy responsible
chief to the complainant did not provide a fair asigjective picture
of the selection process. It explained that theepeechdent marker,
who had marked the tests anonymously, had givepdi®s to the
complainant and 64 points to Mr C. The responsiliiief had been
informed of the results but, being unhappy witmthshe had decided
that the members of the panel could mark the testaselves if they
so wished. Thus, the tests had been marked agaihebsesponsible
chief and by one of the panel members, the othenbees having
declined to do so. HRD added that the responsttikf bad forgotten
to inform the complainant that the panel unanimpusiund that
Mr C. had performed better than him during thet fiderview, and
that she had engaged in a “significant lobby” twehthe members of
the panel conduct a second interview, althoughwlgis not foreseen
by the rules on recruitment. HRD asserted that Mifuffilled the
minimum requirements set out in the vacancy annemmeat and
regretted that the complainant had been “misledtheyfeedback he
had received. On 16 June 2009 the complainant stdshadditional
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comments to the JAAB, pointing to the contradictidvetween the
feedback he had received from the responsible emefHRD’s reply
to the JAAB, which, in his view, confirmed that tlv®mpetition
process was flawed and unfair. He also allegedlicboff interest on
the part of some members of the selection pandds final comments
of 30 June 2009 the ILO emphasised that the appeimt decision
had been taken by the Director-General, and nathbypanel or by
HRD.

In its report of 25 September 2009 the JAAB rechliieat an
appointment was a discretionary decision taken Hxy Director-
General and that, as such, it was subject to dniiteld review. It
found no procedural flaw in the selection procesplaining that the
panel had concluded that both the complainant an@ Mulfilled the
minimum requirements laid down in the vacancy ameement. The
JAAB considered that the only valid marks for thetten test were
those given by the independent marker, who hadedcie C. higher
than the complainant, but it emphasised that th#enrtest was only
one part of the selection process and should neidveed in isolation.
It added that, after a careful consideration of tlenpetition file,
including correspondence between the panel memhédimynd that,
while “a certain potential for conflict of intereghdoubtedly existed”,
there was no evidence that it had influenced inway the outcome
of the competition. It therefore recommended tha¢ Director-
General reject the grievance.

By a letter of 25 November 2009 the complainant was
informed of the Director-General's decision to ersgothe JAAB’s
recommendation. That is the impugned decision.

B. The complainant contends that the competition phome was
unfair and flawed. He asserts that Mr C. did noetrtie minimum
requirements for the post as he did not have aarad degree in
auditing, accounting, finance, economics, manageneenlaw, as
required in the vacancy announcement, nor did ke kaperience in
investigation. In his view, the JAAB failed to prde any evidence to
support its finding to the contrary. According tetcomplainant, the
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considerable contradictions between the feedbackebeived from
the responsible chief and HRD’s position before ##6AB show
that the competition procedure was flawed, regasdlef who is to
blame. Consequently, the Director-General was ahisle he took his
appointment decision on the basis of a flawed caitnpe procedure.

He also contends that the Director-General failedake into
account certain material facts. For instance, tlseedarded the fact
that, as from May 2008, he acted as Officer-in-Ghaof the
Investigation and Inspection Unit pending the ooteo of the
competition, and that in January 2009 he was gdargtemerit
increment. The complainant further criticises thaettor-General
for giving no reason for rejecting his candidatudespite the fact
that half of the members of the panel thought hes wee best
candidate. He adds that, had the Director-Gen@biated him, the
issue of his “temporary status” would have beenexhl

Referring to the office guideline on conflicts aferest of 17 June
2009, he alleges that Mr A. had a potential confiicinterest, given
that the selected candidate, Mr C., served as abmeof the panel
that examined the candidatures for the competitvbich resulted in
the appointment of Mr A. Moreover, Mr C. and Mr i#ad previously
worked together in HRD. According to the complainaanother
member of the panel, Mr A. C., also had a potextalflict of interest
insofar as he had worked with Mr C. as an exteealitor in the
National Audit Office of the United Kingdom (UK) ior to joining
the ILO. The complainant adds that the “indeperidemdrker was
not really independent, given that he and Mr C.enbBoth former
external auditors from the UK National Audit Officend were
friends. Nor was the marking of the written testliseanonymous, as
the “independent marker” had previously supervisem of the
candidates, including the complainant, and wouldstihave been
familiar with their writing styles.

The complainant also alleges breach of due prandse internal
appeal proceedings insofar as the JAAB relied ona#-exchanges
between the responsible chief and other memberthefselection
panel without communicating them to him. He addat tRIRD’s
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submissions to the JAAB were entirely based on dpiions of
only two members of the panel and that the JAARiSedl to hear
the other members of the panel while acknowledgimgt there
was considerable disagreement among them. He ¢torkesJAAB’s
conclusion that the only “official” marks were tleogiven by the
independent marker, explaining that, contrary ®©8JAAB’s assertion,
there is no rule prohibiting the responsible clitefn specifying the
criteria for marking a written test, particularly & case such as this,
where the independent marker, after having markeddsts, recused
himself from further participation in the compaetiti process due to
his close personal relationship with Mr C.

The complainant considers that he has been tragitedut due
respect for his dignity and that he has sufferddliegion for having
filed multiple grievances for denial of promotioppomrtunities and
unfair treatment. He emphasises that he was mistedaccepting an
in-grade transfer to the field in 2004 and thathael to return to
headquarters under emergency circumstances in Zdde then he
has been assigned on a temporary basis to the WdDhas been
denied all promotion opportunities, which has hadeamful and
irreversible impact on his health.

He asks the Tribunal to cancel the disputed cortipetand to
compensate him for the damages suffered.

C. In its reply the ILO recalls that, according to thebunal's case
law, an appointment decision is discretionary anbject to only
limited review. It asserts that the Director-Gelisraecision was
lawful and that the recruitment procedure was thritollowed. It

explains that the independent marker ranked thermait candidate
first, Mr C. second and the complainant third, dhdt the second
round of marking, in which the complainant was ehKirst and
Mr C. a close second, was ‘“inconclusive”. The membef the

panel considered that Mr C. had given a bettemiige than the
complainant during the first interview. The Orgaatian indicates that
the file concerning the competition procedure wasimunicated to
the Staff Union Committee, which made no commemiceoning any
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procedural irregularity. The panel's report wasntierwarded to the
Director-General who, giving more weight to certariteria, decided
to appoint Mr C.

The ILO asserts that Mr C. did meet the minimununegnents
set out in the vacancy announcement. As to thensa®r preferring
Mr C. to the complainant, it recalls that, accogdia the case law, the
reasons for choosing a candidate need not be givilie same time as
announcing the results of the competition. The dampnt was
provided with reasons during the oral and writteadback given by
the responsible chief. The Organization points that he did not
contact HRD to obtain further information, and ibyides a copy of
the e-mail of 6 February 2007 by which the Exeautdirector of
the Office of the Director-General informed HRD tbe decision to
appoint Mr C., “taking due account of his dutiefopto joining the
ILO and the extensive and broad experience in dpeg issues
that he ha[d] acquired over the years”, as welltae importance
of having an internal candidate with a deep undedihg of the
Organization”.

The defendant rejects the allegations of conflicinterest on
the part of Mr A., Mr A. C. and the independent kear It states that
Mr A. and Mr C. did participate in a number of stien panels as
part of their official duties, but that their rataiship was purely
professional. It asserts that the relationship betwMr A. C. and
Mr C. was likewise purely professional and that¢aading to the
comments they provided on the complainant’'s compléiey had not
worked together or socialised for at least ten gedhe ILO adds
that the complainant has failed to show that theresmhentioned
members of the panel expressed views that migltatel prejudice or
predetermination in their decision, and assertd thare are no
reasonable grounds to question their impartial@®gpncerning the
independent marker, the Organization acknowledbas tie was a
friend of Mr C., but it points out that he was aladriend of the
complainant. It stresses that the responsible daef initially asked
the independent marker to sit on the panel, wheehdd refused to do
on the grounds that he was a friend of both the ptaimant and
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Mr C.; however, considering his technical expertibe responsible
chief decided to have him mark the written teste TIhO asserts that
there are no grounds to doubt that the independearker was
impartial.

Lastly, the Organization denies any breach of dwegss in the
internal appeal proceedings, indicating that timeadls provided to the
JAAB for in camera examination were confidential and concerned
all the candidates. It submits that, according lte tase law, the
records of a selection panel are confidential dretet is no general
requirement of disclosure of these records. It @ddsthe JAAB has
wide discretion with respect to the hearing of esises, and that
the complainant has failed to provide conclusivasoms warranting
such hearings; consequently, the JAAB’s decisiontltis matter
was justified.

CONSIDERATIONS

1. This is the complainant’s first of a series of f@emplaints
to the Tribunal. In Judgment 3050 the third complavas dismissed
as irreceivable for failure to exhaust the interm@ans of redress
as required by Article VII, paragraph 1, of the bimal's Statute.
The Organization and the complainant submit tha&t témaining
complaints should be joined. As the relevant factd applicable law
are sufficiently distinct, they will not be joined.

2. The present complaint concerns a competition irckvihe
complainant was one of three shortlisted candidéteshe position
of Principal Investigator/Chief of Investigationdaimspection Unit, a
P.5 post.

3. He alleges that the competition was tainted by laxinbf
interest on the part of Mr W., the independent rearkf an
anonymous written test, and makes allegations a$ laind lack of
objectivity against two members of the selectiongbaHe claims that
he was the more meritorious candidate and that siinecessful
candidate did not have the required qualificatimmghe position.
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4. Lastly, the complainant asserts that the internapbeal
proceeding was flawed because the JAAB did not liean the
selection panel and certain documents examinech&yJAAB were
not disclosed to him.

5. Two issues are determinative of the outcome of this

complaint. The first concerns the allegation of ftion of interest

against Mr W. He was asked to sit on the seleqimmel but declined
the request because of his long-time friendshif wite of the three
candidates taking the written test. He indicatedt the was also
friends with the complainant. However, at the requef the
responsible chief, he agreed to be the independemker of the
anonymous written test administered as part oféhection process.

6. The complainant submits that the written test watsim fact
anonymous. Mr W. knew the identity of the threeividuals taking
the test and had previously worked with the conmalai and the
successful candidate. Based on writing style, &rittersus American
English language usage, and the types of exammes by the
candidates in their essays, Mr W. would be abligl¢atify easily the
person whose paper was being marked. In his consmeneply to
the complaint, Mr W. insisted that the marking vea®nymous. The
Organization maintains that Mr W., an acknowledd@eend of the
selected candidate and of the complainant, didridpet thing by
excluding himself from the selection panel.

7. The office guideline on conflicts of interest of didne 2009
explains that a “potential conflict of interest canise where an
official’'s personal relationships [...] can compromisr be seen to
compromise objectivity and impartiality in the disecge of official
duties for the ILO".

8. In Judgment 2520, under 8, the Tribunal observed:

“It is well settled that candidates are entitled équal treatment in a
competition for an advertised post (see Judgme®0)19t is an important
aspect of the principle of equality that all caradés be considered
objectively. Necessarily, a person’s candidacy &haot be evaluated by a
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person whose impartiality is open to question @asoaable grounds. The
rule applies not only to those making or partidipgin the actual decision
but also to those who have an advisory role, fey timay exert influence
on the ultimate decision (see Judgment 179).”

9. As the Organization points out, Mr W. properly ex#d
himself from the selection panel. This was a regagn on his
part that he was in a position of conflict of imst. It cannot be
said that the written test was a truly anonymouttirtg for the
reasons advanced by the complainant, and given Ms \&vn
acknowledgement, his impartiality was reasonablgnofm question
in the circumstances and he should have declinedetjuest to mark
the written test. Alone, this warrants the setasgle of the decision.

10. The second issue relates to the proceeding bdierd AAB
which is also problematic. In making its findinggdaecommendation,
the JAAB considered the submissions of the partiesdid not
hear evidence from the four members of the seleqgianel as the
complainant requested. In light of the Organizdtioesponse to and
characterisation of the responsible chief's feelllhbacthe Minute of
20 March 2009 and its allegation of bias againstrésponsible chief,
it was incumbent on the JAAB as a fact-finding bddymake its
own assessment of the veracity of the partieshatiens and its own
findings of fact instead of relying on the assersi@f one party. In the
circumstances, this could only be achieved by abgithe evidence
of the panel members and the independent markeite s true that
an internal appeals body enjoys a broad discretiahe conduct of
its proceedings, it cannot abdicate its statutarigndated role.

11. As the selection process is tainted by conflictiniErest
and the JAAB proceeding is fundamentally flawede tthisputed
appointment will be cancelled and the impugned sieciwill be set
aside. The Organization must shield the succesahdidate from any
injury that might result from the cancellation ofs happointment
which he accepted in good faith.
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12. In these circumstances, a consideration of the @ingnt's
other pleas is unnecessary and his request forarhearing and the
production of documents examined by the JAAB ajected.

13. The complainant is entitled to material and moramneges
for the flawed selection process and JAAB procagdinthe amount
of 8,000 Swiss francs and costs in the amount Offi@cs.

DECISION

For the above reasons,
1. The decision of 25 November 2009 is set aside.

2. The selection process and resultant appointmertaareelled and
the candidate who was appointed shall be shieldedh fany
injury.

3. The ILO shall pay the complainant material and rhdeanages
in the amount of 8,000 Swiss francs.

4. It shall also pay him costs in the amount of 75Mfs.

In witness of this judgment, adopted on 10 May 2(MIB Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttése, Ms Dolores
M. Hansen, Judge, and Mr Michael F. Moore, Judim below, as
do |, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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