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115th Session Judgment No. 3209

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms N. T. againste
International Telecommunication Union (ITU) on 16bFuary 2011
and corrected on 21 March, the ITU’s reply of 24neluthe
complainant’'s rejoinder of 29 September 2011 and thU's
surrejoinder of 10 January 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal and Article 11 of its Rules;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a French national born in 1966ered the
service of the ITU in 1985 and obtained a contiguappointment in
1992. At the material time she held a grade G.5 pbSecretary in
the Mail Section of the Buildings and Logistics \Bee within the
Administration and Finance Department.

On 30 October 2009 the ITU published a vacancy croti
concerning the grade G.6 post of Chief of the Madction. The
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complainant applied for the post on 10 November920ind on

20 April 2010 she asked the Chief of the Administraand Finance
Department whether she had been shortlisted. Skenfi@med in an
e-mail of 30 April that she was not on the sharthghich contained
the names of the candidates considered by the Appent and

Promotion Board to be the best qualified. That satay she

expressed her puzzlement, but it was explainecetpih an e-mail of
4 May, that she had not been shortlisted becausealishnot possess
one of the “qualifications [...] specified in the \éawy Notice”,

namely, “a baccalaureate diploma or equivalentrtieahor commercial
studies”. In a memorandum dated 20 May 2010 adedess the

Secretary-General, the complainant pointed out thate was no
mention in the vacancy notice, among the requingalifications, of

any diploma, only of “[cJompleted secondary edumati She stated
that, since she had obtained a “certificate of deted secondary
education” in 1985, in her view she possessed ladl tequired
qualifications, unlike the candidate who had begpomted. She
therefore requested that the decision to reject daerdidature be
reconsidered and, in particular, that the competitappointment
procedure be cancelled. On 9 August, having redenhe reply, she
lodged an appeal with the Appeal Board.

On 20 September the Board delivered its reportwimch it
accepted that the wording of the e-mail of 4 Mayl@&uggested
that the Administration had set a “new requiremeN@&vertheless, it
concluded that the Appointment and Promotion Boatten drawing
up the shortlist, had considered all the presaleatandidates,
including the complainant, and that “other thingsnlg equal, those
with the best references” had been placed on thertlish
Consequently, the Appeal Board “dismissed the dppeder both
principal and subsidiary heads”. It also made a hbmm of
recommendations relating inter alia to the wordihgacancy notices.

By a memorandum of 16 November 2010, which is tmgugned
decision, the complainant was informed that ther&acy-General
endorsed the conclusion of the Appeal Board ant] twmsequently,
the decision of 30 April 2010 was maintained. Itsvedso made clear
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that the Secretary-General had noted the genetalhmmendations
made by the Board.

B. The complainant argues that the ITU “changed a&saas” during

the appeal procedure. Although she had been toldhdé e-mail of

4 May 2010, that her candidature had been rejdmteduse she did
not have a baccalaureate diploma, in its replyreettoe Appeal Board
the Union had stated that the reason for that ecisas that other
candidates were better qualified than she was. c8heplains that,

although she requested on 2 September 2010 tddwveedl to submit

a rejoinder, the chairman of the Appeal Board neeptied to her

request and, as a result, she was denied the apjigrto comment on
this new reason, which was a violation of her righ& hearing.

She accuses the ITU of having failed in its duty elasure
transparency in the selection process, particulz@bjause she was not
made aware of the composition of the Appointmerd Bnomotion
Board or how it had reached its decisions. In hewythese matters
ought to have been set down in a record of thegadiags. In this
connection, she challenges the lawfulness of papigr21l of the
Board’s Rules of Procedure insofar as it callssférecommendation”
by supervisors during the selection process, whithher view
undermines the Board’'s freedom of action. She cmed from this
that the decisions taken at the end of the seleqbimcess were
unlawful.

The complainant also argues that there was a faetuar in
the decision to reject her candidature, becauseas not compared
with the others. If that had been done, she woulety probably”
have been included on the shortlist, notwithstagdine fact that
she does not have a baccalaureate. Moreover, ipdksession of a
baccalaureate had been a formal requirement, thiddshave been
stated in the vacancy notice. She claims that Aedidature was not
actually considered at all, and that she did nobmete on an equal
footing with the other candidates.

Subsidiarily, the complainant contends that, evdn her
candidature had been compared with the otherssdleetion process

3



Judgment No. 3209

would still have been tainted with an error of l@&cause, during
the process, the possession of a baccalaureatenbeaadecisive
and sufficient criterion for rejecting her candigl@ As a result, other
essential factors, such as her professional expmrieand the
standard of her work, were ignored. On a “very &libg/” basis, the
complainant argues that since these factors weneregl given
the “disproportionate” significance attached to fhmssession of a
baccalaureate, the impugned decision is based mairdy mistaken
assessment. In that respect, she adds that it wagdsonable” to
appoint a candidate who, in her opinion, lacked tlecessary
experience. Lastly, she contends that in any ebenévidence she has
submitted is sufficient for the Tribunal to requmeduction of the file
of the selection process.

The complainant asks the Tribunal to set asideihgugned
decision and the entire selection procedure ansesuient appointment,
and to require the ITU to repeat the procedure filoenstage at which
it became flawed. She claims compensation equivédegight months’
salary for material and moral injury, and the sun6®00 euros for
costs. Lastly, she asks the Tribunal to find tiHabese sums were to
be subject to national taxation, she would be ledtito claim a refund
of the tax paid from the ITU.

C. Inits reply the Union denies that it changed éasons during the
internal appeal procedure. Even if the reasonsngiveghe e-mails of
30 April and 4 May 2010 could be regarded as insieffitly clear, in
its reply to the Appeal Board it had clarified aswpplemented them,
thereby confirming that the complainant was notluded on the
shortlist because she was not among the most igulatitindidates. It
also submits that Chapter Xl of the Staff Regutatjonvhich governs
appeals, does not provide that the staff membecerord must be
given an opportunity to submit a rejoinder to ti&)’k reply to the
Board; that if the Board considers that it cannealdappropriately
with the appeal on the basis of the written subimnss it may decide
to hold oral proceedings, which was not done is thétance; and that
in any case the complainant was able to responkeiircomplaint to
the Tribunal, to the arguments raised in the sapdyr The defendant

4



Judgment No. 3209

concludes that the complainant’s right to be hesad respected. It
also points out that, contrary to the complainast&ement that her
request of 2 September 2010 went unanswered, tiengn of the
Appeal Board met with the complainant and explaitieel internal
appeal procedure to her “at length”.

The ITU argues that the composition of the Apponimand
Promotion Board is published on its Intranet sitad that it was under
no duty to produce a written record of the selecpmcess. It submits
that it is both lawful and “wholly justified” to k& a supervisor make
a recommendation as part of the process, partigudacause this may
prove helpful to the Board.

The defendant explains that in this case all thesgiected
candidates, including the complainant, were comsildo have the
“basic qualification”, in that they had completestendary education
or equivalent technical or commercial studies. Hgvimade a
comparative study of the candidatures, taking iafcount the
candidates’ initial training, their professionalpexience and their
language skills, the Appointment and Promotion Bolaad decided
that the possession of “certain diplomas” was ohéhe additional
objective factors which could be used to distinguenong them.
In the exercise of its discretion, the Board thewnd that the
complainant, who according to the ITU competed orequal footing
with all the other candidates, was not among thestniaghly
qualified. Indeed, the shortlist included only calades holding
higher-level diplomas than hers. The ITU also statbhat the
application from the person appointed, who hadtlad required
qualifications, was judged to be the best.

The defendant asserts that the request for praduofithe file of
the selection process is a new claim made for itls¢ time in the
complaint, and that, as such, it is irreceivalti@dds that, in its view,
the complainant has not succeeded in showing tmatselection
made at the end of the process was tainted by lamy duch as to
justify production of the file. It points out that,the Tribunal were to
find that the information supplied in support of @rguments was
insufficient, it would provide the file exclusivelfpr the Tribunal's
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attention, given that it contains confidential imf@tion about persons
other than the complainant.

The defendant states that, at the Tribunal's reguesnvited
comments from the candidate appointed at the owgcah the
selection, who replied that she had no commentaiem

D. In her rejoinder the complainant, relying on infation provided
by the ITU in its reply, asserts that, contrarypragraph 5 of the
Rules of Procedure of the Appointment and PromoBoard, it was
not the Chief of the Administration and Finance amyment who
took part in the preselection panel, but the Hefatthe Buildings and
Logistics Service.

According to the complainant, the time limit ofélerweeks stated
in the vacancy notice for submitting applicationaswinsufficient.
In the light of the rules and practice followed tther international
organisations, it should not have been less thammmth. She argues
that her request for disclosure of the file of Hetection process is
not a claim, but a request for a measure of ingas8tn based on
Article 11 of the Rules of the Tribunal.

The complainant maintains all her claims, but seekincreased
award of costs, in the amount of 9,000 euros.

E. In its surrejoinder the ITU explains that it didtrepecify in its
reply that the Head of the Buildings and Logist8ervice had been
appointed to take part in the preselection panéi@sepresentative of
the Chief of the Administration and Finance Departin because that
seemed to it to be obvious. When a competitivectele is to take
place, a chief of department appoints his reprasignt informally,
and it does not consider this to be contrary toSteff Regulations
and Staff Rules.

According to the Union, there is no fixed time linm the Staff
Regulations and Staff Rules for applications fostpan the General
Service category. The three-week time limit sethis case was a
reasonable period to enable interested personsubmis their
applications.
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CONSIDERATIONS

1. The complainant, who at the material time held adgrG.5
post of Secretary in the Mail Section, applied &November 2009
for the grade G.6 post of Chief of that sectione Macancy notice,
published on 30 October 2009, specified inter #liat candidates
must have “completed secondary education” or “esjaivt technical
or commercial studies”.

2. On 20 April 2010 the complainant asked the Chiethsf
Administration and Finance Department to tell héetiher her name
was on the shortlist drawn up by the Appointmend &romotion
Board. On 30 April she was told that it was notvidg asked for an
explanation, she was informed by e-mail on 4 Magt ithe Board
“[had] not include[d] [her] on the shortlist becaufshe] [had] not
obtained a baccalaureate diploma or the equivatenechnical or
commercial studies [whereas] that qualification §ivapecified in
the vacancy notice [...] and [had to] be satisfidd’the meantime,
the complainant had had a meeting with the Segr&aneral
and, according to the ITU, he had told her thatas “not surprising”
that the Board, in order to distinguish among theselected
candidates, had based its selection on the poseseska diploma of
completed secondary education, or equivalent teahnr commercial
studies, “because the baccalaureate diploma, awitwy things, was
a significant factor which carried added value bynparison with the
basic qualifications called for in the vacancy oeti

3. By a memorandum of 20 May 2010 the complainantesiga
a review of the decision to reject her candidatarehe post of Chief
of the Mail Section. She asked the Secretary-Géneraancel the
competition and order a fresh selection procedioehat “all the rules
relevant to drawing up the shortlist are respected”

4. As she received no reply within the time limit siigted in
the applicable rules, she took the view that hquest had implicitly
been rejected, and on 9 August she lodged an appitathe Appeal
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Board, reiterating her claims and also seeking @reation for the
“serious” harm she claimed to have suffered “haviegard to [her]
genuine prospects of success in the disputed selgobcedure”.

5. The Appeal Board “dismissed” the appeal, havingctued
that the Appointment and Promotion Board, in drawiap the
shortlist, had considered all the preselected cktdiies, including
that of the complainant, and that “other thingsigetqual, those with
the best references” had been shortlisted. Howeveook care to
recommend, inter alia, that when drawing up vacammjces special
attention should be paid to the wording, and thapies of the
requisite diplomas should be included in the fil@wery applicant, so
that in the event of a dispute it would be abledach an informed
decision without having to request additional infiation.

6. By a memorandum of 16 November 2010, which cortestu
the impugned decision, the complainant was inforntkdt the
Secretary-General was in full agreement with thectission of the
Appeal Board and that, consequently, the decisfoB0oApril 2010
was maintained.

7. The complainant contends that the selection progess
vitiated through a violation of her right to be hdaa lack of
transparency and infringements of the freedom dfoacof the
Appointment and Promotion Board.

She also contends that an error of fact was comdhitecause,
contrary to the assertion of the defendant, no @vaiwe examination
was made of her candidature, and that the prinapégual treatment
was breached.

Subsidiarily, she asserts that there has beenranadrlaw in that
the Appointment and Promotion Board took the vibattin order to
be shortlisted, the candidates had to hold a baggcsdte diploma,
although the vacancy notice did not mention anyhsuggjuirement.
She alleges that in taking that view, the Boardrloo&ed essential
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facts. On a “very subsidiary” basis, she submitg the decision to
reject her candidature is tainted by an obviousref assessment.

Lastly, she contends that the evidence she hasitedrshould
lead the Tribunal to require the disclosure of fite of the selection
process, with a view to ascertaining how the caatdisl respective
merits were compared.

8. The complainant’s claims are set out under B, above

9. The defendant argues that the complaint shoulddmeissed
as unfounded. It states that the selection proeess conducted
lawfully, in both form and substance, and thatpkeson appointed at
the outcome of the process had all the qualificaticequired in the
vacancy notice and was rightly considered to béodst candidate.

10. This person was invited to comment on the compldiot
said that since it did not concern her directly sl not wish to
comment.

11. According to the Tribunal's case law, an appointtri@nan
international organisation is a decision that lathin the discretion
of its executive head. Being subject to only lirditeview, it may be
set aside only if it was taken without authorityimbreach of a rule of
form or of procedure, or if it was based on a nkistaf fact or of
law, or if some material fact was overlooked, oth&re was abuse
of authority, or if a clearly wrong conclusion wdsawn from the
evidence. Nevertheless, anyone who applies forsa tpabe filled by
some process of selection is entitled to have pydiGation considered
in good faith and in keeping with the basic ruldsfair and open
competition. That is a right that every applicantsinenjoy, whatever
his hopes of success may be (see, inter alia, Jerg2163, under 1,
and the case law cited therein).

12. On studying the file, the Tribunal finds that there several
points on which the parties do not agree, partibulavhether
the possession of a baccalaureate diploma was isivdedactor in
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choosing candidates for the shortlist, and whethere was in fact
any comparative assessment of the candidaturese $irese points
cannot be resolved on the basis of the documenduped by the
parties, the file of the selection process mustdramunicated to the
Tribunal.

13. In its reply the Union argues that the complairangquest
for the communication of the file is a claim made the first time in
her complaint and must therefore be dismissedeseivable.

However, as the complainant rightly observes, ihisot a new
claim which would be subject to the rule on theation of internal
remedies. In this instance, it is merely a requeate on the basis
of Article 11 of the Rules of the Tribunal, for tAeibunal to use its
powers of investigation, which it can in fact doitnown motion.

14. The defendant also stated that if the Tribunal iclamned that
the information supplied in support of its argunsewis insufficient,
it would transmit the file of the selection procdes the exclusive
attention of the Tribunal. What it objects to i ttnansmission of the
file to the complainant, because it contains canftahl information
about other individuals.

The Tribunal recalls that, according to the adwiakagrinciple,
all documents submitted to it by a party to thecpewlings must be
communicated to the other party. It will be for trganisation itself,
if it considers this necessary in order to proteet interests of third
parties, to conceal identities to the required mixie the documents
produced.
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DECISION
For the above reasons,

1. The ITU shall produce the file of the selection qass in
accordance with consideration 14, above, withitedifi days of
the delivery of this judgment.

2. The complainant shall make her observations, if anmthin thirty
days of receiving the documents produced.

3. The defendant shall be given thirty days to makealfcomments,
if it so wishes.

4. All the rights and pleas of the parties not exgdyesded upon in
this judgment are reserved pending the Tribunatial fruling on
the case.

In witness of this judgment, adopted on 2 May 2(M8,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jedgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmREgistrar.

Delivered in public in Geneva on 4 July 2013.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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