Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3203

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr AJ.B. (né H.)
against the International Telecommunication UniolTU}j on
16 August 2010, the ITU's reply of 6 December 20d48d the
complainant’s letter of 10 January 2011 informihg Registrar of the
Tribunal that he did not wish to file a rejoinder;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case are given in Judgn#648 and 2826,
delivered on 11 July 2007 and 8 July 2009 respelgtivon the
complainant’s first and second complaints, and udginent 3204,
also delivered this day. Suffice it to recall thimathis first complaint
the complainant impugned the decision of the Segrébeneral of
the ITU not to recognise his same-sex partner agdpendent spouse
for the purpose of dependency benefits. In Judgnk843 the
Tribunal set aside that decision on the basistti@aGecretary-General
had failed to provide reasons for rejecting thememendations made
by the Appeal Board in its report of 19 April 200Bhe Board had
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recommended inter alia that the matter be refaate ITU Council

with a view to amending the Staff Rules to allow flee recognition

of domestic partnerships. The Tribunal referred dase back to the
Union for a reasoned decision on the action it psegl to take on the
Appeal Board’s recommendations and ordered it tp qasts, but

dismissed the complainant’s remaining claims.

Following the delivery of Judgment 2643, the corinaat filed
a second complaint in which he impugned the detisid the
Secretary-General of 27 August 2007 to refer thedsof same-sex
marriage to the ITU Council for consideration &t session in 2008.
In Judgment 2826 the Tribunal held that, insofaitasas directed
against that decision, the complaint was irrecdesdbr failure to
exhaust the internal remedies and barred by theciple of res
judicata. The Tribunal noted that the complaint might digoviewed
as an application for review or execution of Judgn#643. However,
it found that the complainant had not put forwards admissible
ground for review of that judgment. Moreover, byitg a new
decision to refer the issue to the Council, ther&acy-General had
executed Judgment 2643 and there was no basis wpah the
Tribunal could require anything further, save areeivable complaint
with respect to that new decision. It thereforerdésed the complaint.

The matter of domestic partnerships was not subdito the
ITU Council for consideration at its 2008 sessi@mn 4 September
2009 the complainant tendered his resignation aggdiested that it
take effect on the last day of October; his requess granted on
8 September.

By a memorandum of 26 October 2009 addressed to the
Secretary-General, the complainant expressed sapplointment that
the matter of same-sex marriage had not been staohtid the ITU
Council in either 2008 or 2009. He stated thatSberetary-General's
failure to fulfil the promise he had given on 27 ghst 2007 had
caused him distress and he requested that therrbatteubmitted to
the ITU Council at its session in 2010. He alsonoéad 12,000 Swiss
francs in moral damages.
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The complainant separated from service with effécm
31 October 2009. Having received no reply to hisnm@ndum of
26 October, he filed an appeal with the Appeal Baam 14 January
2010, in which he reiterated his earlier request ais claim for
damages.

On 19 January the Chief of the Administration aridaRce
Department sent the complainant a registered Jet#tppended to
which was a decision — dated 18 December 2009+miig him that
his request was denied. The Chief explained thahadte signed the
decision on behalf of the Secretary-General on &8einber but that
it had not been sent earlier due to a regrettasiesof circumstances.
It was stated in the decision that the complaifzad no cause of
action and that the matter of the recognition ofisaex marriage had
not been submitted to the ITU Council in either 38 2009 for
objective reasons. In addition, the complainant imaied to clarify
on what basis he had quantified his claim for mdeshages.

In its report of 5 March 2010 the Appeal Board reaeended
that the matter of same-sex marriages be submittethe ITU
Council in 2010, or, failing that, that the compkant be provided
with an explanation as to the grounds upon which Board's
earlier recommendations of 19 April 2006 were dggad. It further
recommended that his claim for moral damages leete].

By a letter dated 7 May 2010 from the Chief of the
Administration and Finance Department the complaingas notified
that the Secretary-General had decided to follosvAppeal Board's
first recommendation. Consequently, the mattetefrecognition of
same-sex marriages and domestic partnerships éodékermination
of family status and related entitlements had bsdomitted to the
ITU Council in April 2010 and the Council had beanited to take a
decision as to whether it was necessary for thettlalign its policies
in this regard with those of most other organisaiof the United
Nations Common System. The Council’s position vhas & review of
the current Staff Regulations and Rules did notirteebe undertaken
at that time. The Chief added that, as the matier been submitted
to the Council, the ITU considered that the prongseen to the
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complainant on 27 August 2007 had been fulfilled] that the related
recommendation of the Appeal Board in its reporbdlarch 2010
had been fully respected. Nevertheless, the Segr€neral had
decided to award the complainant the amount of Q2 Bwiss francs
in compensation for the moral damages that the tgiailure to

submit the matter to the ITU Council in 2008 miglatve caused him.
That is the impugned decision.

B. The complainant states that his complaint is diecat the
Secretary-General's decision of 7 May 2010, whidtified him
of the implicit decision, taken by the ITU Counail its session in
2010, to refuse to recognise same-sex marriagessubenits that
the Tribunal is competent to hear the complaintabee the ITU’'s
policies violate fundamental human rights and aseragninatory. As
he can no longer engage the Union’s internal appeaiedure, his
only recourse is to bring a complaint directly biefthe Tribunal. He
argues that, although he is no longer a staff mentilzedoes have a
cause of action because the Council's implicit siea affects him
in that it prevents him from obtaining benefits afhimay be due to
him retroactively. In his view, if the Tribunal @emines that the ITU
must recognise same-sex marriages, then he itedrttit benefit from
such recognition as from 2008 at the latest, basethe Secretary-
General’s failure to fulfil his promise to subniet matter to the ITU
Council at its 2008 session. Indeed, his entitldsmesught to be
calculated with effect from 2006, because the Sawordéseneral
should have submitted the matter to the Councilytbar.

On the merits, the complainant argues that theigibplefusal
by the ITU Council to recognise same-sex marriages. breach
of fundamental human rights and is discriminatdry particular, it
violates Articles 2 and 7 of the Universal Declematof Human
Rights, which prohibit discrimination in particulan the basis of
sex. In effect, the Council failed to take measux@snd the sex
discrimination to which he was subjected duringdngployment with
the Union.
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Furthermore, he contends that the Council violdteadbligation
to ensure that ITU policy is consistent with thdigoof the United
Nations. He asserts that the question of same-sexiage and
domestic partnership is governed by the bulletipuésl by the
Secretary-General of the United Nations on 24 Seipée 2004,
according to which an organisation must refer te taw of the
nationality of staff members when determining the#rsonal status
for the purpose of entitlements under the StaffuRegns and Staff
Rules. As of April 2010, various programmes, fuiadsl specialised
agencies of the United Nations were applying eitherbulletin itself
or their own policies which are in line with thelletin in this respect.
The ITU Convention provides that the Council madgtinto account
current practice of the United Nations system wieasising the Staff
Regulations, and that the Secretary-General mysgrgise the staff
members of the Union with a view to assuring theliaption of
the common system conditions of employment forfstastead, the
Council has implicitly approved the discriminatdrgatment of ITU
staff members as compared to similarly situatedf stembers of
other United Nations agencies.

Lastly, the complainant points out that, accordingthe Rules
of Procedure of the Council of the ITU and the Gah&ules for
Conferences, Assemblies and Meetings of the Unimtjsions of
the Council are taken by majority vote. However,tliis case the
Chairman of the Council noted that certain MembéateS were
opposed to considering the matter and allowed amtynto take the
decision, instead of calling a vote, in violatiofi the Rules of
Procedure.

The complainant asks the Tribunal to order the tdlalign its
Staff Regulations and Staff Rules with those of theted Nations
by using the gender-neutral word “spouse” insteddhe current
discriminatory terminology, and to acknowledge tiid same-sex
marriage should have been recognised while he tilbis Service. He
seeks retroactive payment of the dependency berkét would have
been due to him had the ITU Council recognised ssememarriages
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in 2006, or alternatively, in 2008. In addition ¢tlaims 10,000 Swiss
francs in moral damages.

C. In its reply the Union contends that the complasnirreceivable
on several grounds. First, the Tribunal is not cetapt to rule on
the decision adopted by the ITU Council or on teeision-making
procedure followed by that body. The Council is thmion’s
executive body and, as such, it is the only bodst ttean decide
whether to review the ITU’s Staff Regulations andffSRules. The
Union explains that, pursuant to the Council’s Ruwé Procedure and
in line with consistent practice, virtually all Queil decisions are
taken on the basis of a consensus. In the abséreceansensus, the
decision concerned is only put to a vote if a Mentbite explicitly
requests such a vote. As there was no consensubeoissue of
recognising same-sex marriages or on amending Th#s | Staff
Regulations and Staff Rules to that end, the Claairof the Council
properly decided that there was no need to considematter at that
time.

Secondly, referring to the Tribunal’'s case law, lffg points out
that a decision by an international organisatioohallengeable only
if it causes a staff member injury. It consider& tihe complainant has
no cause of action because the Union followed tppeal Board's
recommendation that the matter be submitted toThe Council at
its session in 2010 with a view to amending theffSRegulations
and Staff Rules. Consequently, the Secretary-Gesgoeomise of
27 August 2007 was fulfilled. The complainant ferthacks a cause
of action because he is no longer a staff memlbyer; itnpugned
decision of 7 May 2010 was taken after his sepamatiom service
and it does not have retroactive effect. His clainesed on the
retroactive application of decisions the Councigmihave taken in
2009 fail on the same grounds.

Furthermore, his argument that any recognition ey €ouncil
of same-sex marriages or domestic partnerships Ighdave
retroactive effect to the date of the ITU Counnil2006 is barred by
the principle ofres judicata and is therefore irreceivable. Indeed, in
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Judgments 2643 and 2826 the Tribunal held that as vilegally

impossible” for the Union to recognise the compaits domestic
partnership or subsequent marriage in the absdrao@ @mendment to
the Staff Regulations by the ITU Council.

On the merits, the Union rejects the complainaas'sertions that
its Staff Regulations and Staff Rules violate fuméatal human rights
and are discriminatory. It likewise rejects his tmion that the
Council has violated its obligation to align itslipgp regarding the
recognition of same-sex marriages and domestio@atips with that
of the United Nations and its programmes, funds apdcialised
agencies. Regarding his argument that the poitidine ITU Council
was based on the views of a minority of Membere&Stait reiterates
that it is a general rule that the Council, in plignmeeting, shall
endeavour to reach a coordinated decision whichstakto account
the views expressed by all the councillors so ithist unnecessary to
take a vote. Lastly, the ITU considers that itnighie same situation in
law as it was in the case that led to the compidisdirst complaint,
and it invites the Tribunal to reach the same agiohs that it
reached in Judgment 2643.

CONSIDERATIONS

1. The complainant is in a same-sex relationship. b las
partner entered a “Civil Solidarity Contract” undeérench law on
23 October 2003. He commenced employment with Theih 2001.
His employment was terminated, on his initiativey 81 October
2009. Since at least October 2005, the complaihastpressed the
Union to recognise his partner as his spouse fer ghrposes of
various employment benefits and, more generallyg parsued the
explicit recognition and acceptance of same-seatiogiships by the
ITU in the employment context. The complainant'sgoit of these
objectives has led to two earlier proceedings enThbunal resulting
in Judgments 2643 and 2826. Both judgments detaithnof the
background relevant to this third complaint andsitunnecessary to
repeat it.
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2. The immediate factual context of the complaint prely
before the Tribunal centres on a memorandum of 2®ligér 2009
from the complainant to the Secretary-General ahdtwWowed from
the memorandum. At this time, the complainant’s legment with
the ITU was to conclude within a week. The com@ainhad written
to the Secretary-General on 4 September 2009 itaiican intention
to resign effective 31 October 2009. The ITU haditam to him on
8 September indicating its agreement to his resigmat the end of
October 2009.

In the memorandum of 26 October the complainaniestgd two
things. The first was that the Secretary-Generairsu“the matter” to
the ITU Council at its session in 2010. In contéxe matter was the
recognition of marriages between people of the ssewe The second
was a request that the Secretary-General awardconeplainant
12,000 Swiss francs “in moral damages for havinlgdato abide by
the commitment [he] made on 27 August 2007". This\a reference
to a decision of the Secretary-General of 27 Aud2@®7 which
included a statement that “the question of thegeitmn of marriages
between people of the same gender [would] be stdxinid Council
2008 for consideration and, as the case may beijficaithn of the
Staff Rules and Regulations”.

3. By 14 January 2010 the complainant had not receaved
reply to his memorandum of 26 October 2009. He dodgn appeal
to the Appeal Board, noting the Secretary-Geneffallsire to reply
within six weeks and the provisions of Staff Rule.111.2 (b). As
it turns out, a reply had been prepared on 18 Dbeer@009 but
not sent. It was sent on 19 January 2010 with atogp and the
explanation that it “was not sent due to an extimary regrettable
series of circumstances”. The Secretary-Generajeddhis reply to
the complainant’s appeal to the Appeal Board orF&Bruary 2010.
The Secretary-General in his conclusions in thdyreipvited the
Board to dismiss the complainant’s requests thoaghto the claim
for 12,000 Swiss francs in moral damages, the $wgr&eneral
maintained “the invitation for the [complainant] provide further
clarifications as to the way he arrived at [thisjcunt”.
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4. The Appeal Board issued its report on 5 March 2010.
reaffirmed the recommendations it had made on 19 2906. Those
recommendations are set out in Judgment 2643, denagion 2. The
substance of those recommendations was that thet&geGeneral
should submit the issue of domestic partnershipghdoCouncil with
supporting material and seek authorisation to takesequential steps.
The Appeal Board made two recommendations in ifsonte of
5 March 2010. They were:

“~ to submit the matter of same-gender marriageSdoncil 2010, or in
case of non-fulfilment explain to the [complainant] what grounds
the recommendations established by the Appeal Board9 April
2006 were dismissed,

— not to award to the [complainant] a compensatiomforal damages.”

5. The Secretary-General submitted a report to the@buncil
on 13 April 2010. The matter was considered by 8tanding
Committee on Administration and Management of tlwureil and
then referred to the plenary session. There wasonsensus and the
Chairman of the Council decided not to considemtiagter further.

The Chief of the Administration and Finance Departinwrote to
the complainant on 7 May 2010 on behalf of the &eacy-General
informing him that the latter had decided to follothe first
recommendation of the Appeal Board and explained tids had
been done. The letter also informed the complaintdwat the
Secretary-General had decided to award him 12,@@8sSfrancs in
moral damages.

6. The complainant identifies, in his complaint, thecidion
impugned in these proceedings in the Tribunal @scésion embodied
in the letter of 7 May 2010. The relief he seeksrfithe Tribunal is an
order requiring the ITU to align its Staff Regutats and Staff Rules
with those of the United Nations and use the genedetral word
“spouse”, recognition that his same-sex marriageulshhave been
recognised when employed by the ITU, an order reggithe Union
to pay him amounts which would have been paiddfrharriage had
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been recognised in 2006 and an award of 10,00@dram moral
damages.

7. The ITU argues, in its reply, that the complaint net
receivable and the complainant has no cause oforactThe
complainant did not answer these arguments ineéheesthat he filed
no rejoinder. However, he did anticipate and de#h whe arguments
in his brief and referred to what he viewed as soef@vant case law.
The answer to the ITU’s argument is clear. The dainp certainly as
framed by the relief sought, is not one the Tribusacompetent
to hear. In the events leading up to the letter7 dflay 2010, no
relevant decision had been made by the Secretangr@eby which
the complainant was aggrieved. The internal apgeateedings
culminating in the Appeal Board recommendation® dflarch 2010
and the subsequent decision of the Secretary-Getliscdosed in the
letter of 7 May 2010, had the result that the ca@maint had achieved
what had been requested by him in his memorandu@6 dDctober
20009.

However, on the assumption that somehow the lettef May
2010 raises for review by the Tribunal the failofehe ITU Council
to decide affirmatively to recognise same-sex raggiby amendments
to the Staff Regulations and Staff Rules, that ena#t not justiciable
before the Tribunal.

8. It should be recalled that in its Judgment 2643, at
consideration 6, the Tribunal concluded that theagainant was not
entitled to the benefits he claimed (based on ¥ence of a spousal
relationship with his same-sex partner) under ttaff SRRegulations
and Staff Rules. This ruling was made in the cdntek the
complainant asserting, in the proceedings befageTtibunal, that he
was entitled to be paid dependency benefits bedasiaggartner was a
spouse. Such enforceable rights as the compldizahivhile employed
by the ITU derived from the Staff Regulations ahe Staff Rules
or derived from general principles that form pafttlee law of the
international civil service (see, for example, Judgt 1118, under 9).
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The issue of his entitlements to dependency bengfider the
Staff Regulations and Staff Rules had been decdedrse to him in
2007. It is true that the case law of the Tribuoalthe question of
benefits for same-sex partners has developed ilashelecade. This is
illustrated by Judgment 2860.

Indeed, there are opinions of individual judgescbating that
staff rules denying access to dependency benefgarhe-sex partners
are unenforceable because they violate fundampritatiples of law
(see, for example, the dissenting opinion of Jastitugessen in
Judgment 2193). But the complainant’s attempt serssuch rights
failed in 2007. The complainant seeks now to chgkethe decision
of the Council, the executive body of the ITU, tmtamend the Staff
Regulations and Staff Rules. The Tribunal acknogdsdhat the ITU
Council is free to make those decisions and thiadgt no authority to
compel it to do otherwise (see Judgment 1118, ubder

9. Therefore, the complaint should be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 2 May 20W8,Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttése, Ms Dolores
M. Hansen, Judge, and Mr Michael F. Moore, Judmgm below, as
do I, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.

Giuseppe Barbagallo
Dolores M. Hansen
Michael F. Moore
Catherine Comtet
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