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114th Session Judgment No. 3176

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr D.against the
International Labour Organization (ILO) on 20 Oaol?010 and
corrected on 22 November 2010, the ILO’s reply ®F2bruary 2011,
the complainant’s rejoinder of 30 May and the Oigation’'s
surrejoinder dated 29 July 2011;

Considering Articles Il, paragraph 1, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Information regarding the complainant's careerhat nternational
Labour Office, the ILO’s secretariat, is to be fdunnder A in
Judgment 3175, also delivered this day, concerisi§rst complaint.
Suffice it to recall that in September 2006 the plmimant was
assigned to the Payment Authorisation Section @& Budget and
Finance Branch to perform duties at grade P.3 uadéxed-term
technical cooperation contract which was extendedrsl times.
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On 31 July 2008 the Office published a vacancy ceoti
advertising a grade P.3 post of Finance Officertle above-
mentioned section. The complainant applied, wastlgted and then
took part in a technical evaluation interview. Té¢mmpetition panel
recommended that the competition should be declanesliccessful”
because, in its opinion, none of the candidatesgss&d the requisite
level of technical knowledge. The Staff Union Cortig®, which had
been invited to examine this recommendation, madeescomments
concerning the technical evaluation of the abgitef one of the
candidates. On 4 December 2008 the Director-Geragnaloved the
panel's recommendation and the complainant wasrirdd of this on
the same date.

On 17 February 2009 the Head of the Budget andnEma
Branch, acting in his capacity of responsible chpfoposed that
Ms G. — whom he and another panel member had dedlualthough
she had not applied — should be appointed to tlet pb Finance
Officer. The Director-General accepted this prop@sa appointed
her to that post, but at grade P.2, her promotiograde P.3 being
subject to the completion of a period of probationl to a favourable
assessment of her work.

On 12 November the complainant filed a grievancgh vihe
Human Resources Development Department in ordechtdlenge
the appointment of Ms G., of which all the stafiHzeen notified on
1 October. As his grievance was dismissed, the @inmgnt referred
the matter to the Joint Advisory Appeals Board dn December
2009. In its report of 1 June 2010 the Board carsid that the
appointment of Ms G. by direct selection, after toenpetition had
been declared “unsuccessful”, was in conformityhwitrticle 4.2(f)
of the Staff Regulations and with the Office’s nainpractice. It
therefore recommended that the Director-Generalldhdismiss the
grievance. However, it drew his attention to “theks stemming
from over-frequent use of appointment by direcesgbn when a
competition had been declared unsuccessful’, censig that the
“systematic” use of direct selection in such cages not “in the
spirit” of subparagraph (f). The complainant watimed by a letter
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of 27 July 2010 that the Director-General had degtitb adopt the
Board’s recommendation and that his grievance waerefore
dismissed as unfounded. That is the impugned @ecisi

B. The complainant submits that, during the internacpedings,

the Organization justified the decision to appditg G. on the basis
of Article 4.2(f) of the Staff Regulations, whichipilates that an
appointment without competition may be employed nehinter alia,

it is impossible to satisfy the provisions of sulggaaph (a) of that
article by any other method. Subparagraph (a) atds that the
paramount consideration in the filling of any vacais the necessity
to obtain a staff of the highest standards of cdemee, efficiency and
integrity, although due regard must be had to otingeria such as
geographical origin. In his view, given the natwfethe post to be
filled, it was not impossible to satisfy these pstons. He considers
that it was reasonably not impossible to appoiqualified candidate
at the end of the competition procedure and it \@asy” to organise
a call for candidatures in order to fill the postdn objective and
transparent manner.

The complainant recalls that the Office’s practiseto give
priority to candidates from under-represented mengtates where
qualifications are equal, and he draws the Tribanattention to
the fact that, unlike Ms G., he is a national ot af those States.
Referring to the fact that Ms G. was recruited fraanother
international organisation and was appointed atdeglower than that
advertised in the vacancy notice, he further caigahat she did not
possess the minimum qualifications required for fiwsition in
question, whereas he had been “working in thattipossince August
2006".

The complainant also asserts that the Staff Unias wot
informed of the decision not to reopen the selecéad recruitment
procedure after the competition had been declaneduccessful”, in
breach of Article 8 of the Collective Agreement arProcedure for
Recruitment and Selection between the Internatiduadlour Office
and the ILO Staff Union. He adds that under thatlarthe reopening
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of the procedure was obligatory. He doubts that @ksessors who
conducted the Assessment Centre process for Mse®e aelected
in accordance with the provisions of Article 10)7(@ the Staff

Regulations, and he therefore asks the Organizatiosupply the

Tribunal with documentation regarding that process.

The complainant asks the Tribunal to set asideirhgugned
decision, to cancel the appointment of Ms G., ieoredress for the
injury suffered and to award him costs in the amair8,000 Swiss
francs.

C. Inits reply the Organization states that the apipoént of Ms G.

by direct selection was justified. In its view, tHact that the

competition to fill the post of Finance Officer wadeclared

“unsuccessful” constituted sufficient grounds tegume that it was
impossible to recruit a person with the necessasyifications for the

job in question by means of a competition. Furtt@enthere was no
guarantee that holding a second competition — whicluld have

meant that time was lost and additional expensesried — would

have resulted in the recruitment of a sufficiembalified person. The
Organization also holds that appointing an offieiabne grade lower
than that advertised in a vacancy notice is in @onity with the

Tribunal’'s case law and with the Office’s long-stang, consistent
practice as codified in Circular No. 334, Serieso620 July 1985,
which states that the possibility of making suchappointment must
be specified in the notice of vacancy, which it wathis case.

The ILO acknowledges that it did not inform the fStanion of
the measures taken in the wake of the “unsuccésstuhpetition,
but maintains that its duty to inform is not subsige, since “it has
no bearing on the situation of the unsuccessfuldicates in the
competition”. It points out that Ms G. underwentakation by the
Assessment Centre and technical evaluation, antets from this
that it did fulfil its obligation to reopen the setion and recruitment
process. It takes the view that the Staff Uniorld¢tnvave expressed an
opinion as to how the procedure might be reopensehvit examined
the recommendation to declare the competition “cosssful”.
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The Organization also endeavours to show that tve t
assessors — whose names it supplies — who condilideslvaluation
of Ms G. at the Assessment Centre on 17 March 2@8% selected
in accordance with the provisions of Article 10)7@f the Staff
Regulations. It states that, at the Tribunal's esfjuit invited Ms G. to
comment on the complaint, but that she has notorelgd. Lastly,
the defendant requests the joinder of the instantptaint with the
complainant’s first complaint on the grounds thlaéyt both raise
largely the same issues of fact and contain att leas identical
arguments.

D. In his rejoinder the complainant points out thae ai the two
assessors was not an official of the Internatidrzddour Office and
he holds that Article 10.7(b) of the Staff Regwas was therefore
breached. He is also opposed to the joinder ofwiscomplaints on
the grounds that the claims and pleas set fortham are different.

E. In its surrejoinder the Organization maintainspitsition. It adds

that because of the difficulty of selecting intdraasessors for the
evaluation conducted at the Assessment Centréjuhegn Resources
Development Department did call on “external asss&sbut that the

Staff Union had agreed with those arrangementsaordance with

paragraph 6 of Annex I to the Staff Regulations.

CONSIDERATIONS

1. The complainant’s career at the International Lal®fiice
is summarised in Judgment 3175, also delivereddiys concerning
his first complaint.

2. In his second complaint, filed on 20 October 20he,
impugns the decision of 27 July 2010 by which thee&or-General
of the Office endorsed the recommendation of thiatJadvisory
Appeals Board and dismissed his grievance directgdinst the
appointment of a Finance Officer by direct seletti@lthough a
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competition to fill that post, in which he had takpart, had been
declared “unsuccessful”.

3. The complainant asks the Tribunal to set asidentipeigned
decision and to cancel the disputed appointmentyder redress for
the injury he allegedly suffered and to order @ to pay costs.

4. In support of his complaint, he contends that the
appointment, by direct selection, of another persmrthe post for
which he had applied breached Article 4.2(f) of 8taff Regulations
and that this person did not possess the minimualifapations
specified in the vacancy notice for the post inggioe. He adds that
the Collective Agreement on a Procedure for Retmitt and
Selection between the International Labour Offiod ¢he ILO Staff
Union of 6 October 2000 was violated and that thecg@dure for
appointing assessors to conduct the AssessmenteCevdluation of
Ms G. was not respected.

5. At the Tribunal's request the complaint was comroated
to the person whose appointment is disputed anchabethus been
given an opportunity to comment.

6. The ILO requests the joinder of this complaint witie
complainant’s first complaint.

For the same reasons as those set forth in Juddg®i&ht also
delivered this day, the Tribunal considers thatdtere no grounds for
ordering this joinder.

7. The Organization contends that insofar as the caimght
challenges the decision of the Director-Generati¢éalare that the
competition in which he had participated had baamslticcessful”, the
complaint is irreceivable, because internal medn®gdress have not
been exhausted.

The Tribunal finds, however, that the complainamkesl not
formally impugn that decision of the Director-Gegler
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8. In his first plea the complainant taxes the Orgatiin with
a breach of Article 4.2(f) of the Staff Regulatiofiiis subparagraph
reads in pertinent part:

“Promotion or appointment without competition maydmployed only in:

- filling vacancies requiring specialized qualifices;

[— ] filling vacancies in urgency;
- filling other vacancies where it is impossiblesatisfy the provisions
of article 4.2(a) above by the employment of arheomethod.”

He takes the Organization to task for relying as grovision in order

to justify its decision to make an appointment byect selection

when, in his view, it did not apply. He argues thhearing in

mind the duties pertaining to the post of Finandgc€r, it was not

impossible to satisfy the provisions of Article @p of the Staff

Regulations by the employment of another methotp&tagraph (a),
to which subparagraph (f) refers, relevantly presgidthat “[tlhe

paramount consideration in the filling of any vaoanshall be

the necessity to obtain a staff of the highestdsess of competence,
efficiency and integrity”. As the post advertisecsy in his view,

“relatively common in the international civil sece, at a relatively
low grade (P.3) and non-political”’, he considet tfit was reasonably
not impossible to find a qualified candidate thhowug competition”.

He adds that, since he was a national of an urgeesented State,
whereas the appointee was ,nibie ILO did not follow its practice
according to which priority goes to candidates fnomaler-represented
member States where qualifications are equal.

9. The Organization replies that, in the instant case,

appointment by direct selection was perfectly fiesdi In its opinion,
it is up to the Director-General to ascertain wketi is impossible
to recruit a person with the necessary qualificestiby competition
and, in practice, he considers that an “unsuccBssfumpetition
is normally sufficient reason to presume that tlsisso. A new
competition can be contemplated only when it ulteha proves
impossible to find a suitable person. It emphasikasit lies within
the Director-General’'s discretion to make thesdad®
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10. It is not disputed that the appointment in questisas
made by direct selection, on the basis of Articl2(f} of the Staff
Regulations, after the competition to fill the po$tFinance Officer
was declared “unsuccessful”.

An examination of this subparagraph shows thatppoiatment
to a vacant post in grades G.1 to P.5 inclusive beaynade without a
competition only in certain circumstances, for eplemwhen it is
necessary to fill vacancies requiring specialisadlifjcations, to fill
vacancies as a matter of urgency, or to fill otherancies where it is
“impossible to satisfy the provisions of article2@) [of the Staff
Regulations] by the employment of any other method”

11. On reading the Organization’s reply, the Triburiat$ that
the arguments it puts forward to justify the appoient by direct
selection are not convincing. None of the circums¢s specified
in Article 4.2(f) in which an appointment withoubropetition can
be made applied in the instant case. In particulagre was no
urgent need to fill the post in question and it diot call for any
specialised qualifications. The Organization’s liptetation of the
word “impossible” in Article 4.2(f) is misconceivddr, if one were to
concur here with the ILO, the systematic use aféaiselection would
become the rule whenever a competition was declamesliccessful”,
and that, as the Joint Advisory Appeals Board contett is not “in
the spirit” of Article 4.2(f).

12. The Tribunal considers that in this case, espgdiallight of
the fact that the person selected could be appbmnéy at grade P.2,
it was possible to reopen a competitive selectioocgdure, for
example by issuing a call for candidatures which, the Board
stressed, is a quicker, less complicated procetthare a competition,
and to inform the Staff Union accordingly, as pded for in the
Agreement of 6 October 2000.

13. It may be concluded from the foregoing, withoutb&ing
necessary to examine the complainant’s other pleasthe impugned
decision must be set aside and that the disputpdir@ment, which

8
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resulted from a procedure violating the applicahlées, must be
cancelled.

14. However, the person who was appointed must bedsdel
from any injury that might result from the cancéda of that
appointment, given that she accepted it in godd fai

15. The complainant has reason to claim damages, wihieh
Tribunal assesses at 3,000 Swiss francs, in respélae moral injury
caused by the violation which is found to have ol He is entitled
to costs, which the Tribunal sets at 750 francs.

DECISION

For the above reasons,

1. The impugned decision is set aside and the disppdintment
is cancelled.

2. The person who was appointed shall be shielded feom
resulting injury.

3. The ILO shall pay the complainant moral damagethéamount
of 3,000 Swiss francs.

4. It shall also pay him 750 francs in costs.

In witness of this judgment, adopted on 9 Novemiafl12,

Mr Seydou Ba, President of the Tribunal, Ms Dolokés Hansen,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Dolores M. Hansen
Patrick Frydman
Catherine Comtet



