Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3161

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr M. R. againte
European Patent Organisation (EPO) on 29 Octobd9 2énd
corrected on 8 December 2009, the EPO’s reply oM2agch 2010,
the complainant’s rejoinder of 22 April and the @mgsation’s
surrejoinder of 29 July 2010;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a British national born in 1960in¢d the
European Patent Office, the EPO’s secretariat, dfoxlember 1988
as a patent examiner in Directorate-General 1 (Di@I)he Hague
(Netherlands). With effect from 1 March 1992 he wiemnsferred
to the post of administrator in the Internationakghl Affairs
Department of Directorate-General 5 (DG5) in Muni{germany),
where he performed various functions. In Septemd@d5 DG5
was reorganised and a new Principal Directorateurogean and
International Affairs — was created (PD5.1). Thenptainant was



Judgment No. 3161

subsequently assigned new duties in the Directocht&uropean
Affairs, Member States, within PD5.1.

In July 2007 the Principal Director of PD5.1 vethdahformed
the complainant that the Office was consideringigferring him to
an examiner post. By a letter of 19 December 28@®hed by both
the Principal Director of Personnel and the Priakipirector of
PD5.1, the complainant was again notified of hisgiue transfer
on the basis that his professional skills were pmadantly technical
and did not correspond to the skills that were eded the Directorate
of European Affairs, Member States. He was askeg@rowide his
feedback on the matter and was assured that, ievéia of a transfer,
his grade and step and his status as an employedd wemain
unchanged.

In a letter of 11 February 2008 the complainantresged his
opposition to the proposed transfer to an exanest but indicated
his willingness to move to a post that was commetisuwith
his knowledge and experience. The following day ¢benplainant’s
counsel wrote to the Principal Director of Humars®eces asserting
inter alia that, in light of the complainant’'s pestional experience,
placing him in an examiner post would be a breackhe duty of
care and loyalty owed to him by the Office. By &de of 24 April
addressed to the complainant, the Principal Direcib Human
Resources explained that the Office was preparddki® his wishes
into account but that no other suitable posts vesireently available
and there was an urgent need to recruit examiner®G1l. He
indicated that the next step in the process shtakd the form of a
conversation between the complainant and reprasergaof DG1 in
order to identify possible technical areas in whilse complainant’s
skills could be utilised.

On 26 June 2008, at a meeting with two directomnfrthe
Measuring and Optics Joint Cluster, a staff reprieswe and a member
of the Human Resources Principal Directorate, tlenptainant
reiterated his objections to being assigned to >améer post. By
a letter of 16 July to the President of the Offittee complainant’s
counsel requested inter alia that the complainahba transferred to
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an examiner post in DG1 and that he be allowedetnain in the
Department of European Affairs, Member States.ha évent that
these requests could not be granted, he asketlithbgtter be treated
as an internal appeal.

The complainant was informed by a letter of 12 Seyter
2008 that the President had referred the mattethé& Internal
Appeals Committee for an opinion. While the intérappeal process
was ongoing, by letter of 10 October he was ndtiti the decision
to transfer him, with effect from 1 November 20@8,the post of
examiner in Directorate 2.2.13, in accordance Witircle 12(2) of the
Service Regulations for Permanent Employees oEtivepean Patent
Office. By a letter of 15 October the complainarttainsel informed
the Internal Appeals Committee that the complairssd sought the
setting aside of that decision.

The Committee issued its opinion on 8 June 2009 and

recommended inter alia, by a majority, that the plamant’s

transfer be set aside and that he be redeployederpbly within

PD5.1, to a post commensurate with his experieAcalinority of

the Committee’s members recommended rejecting fhpea. By
a letter of 3 August 2009 the complainant was mied that the
President had received the Committee’s opinionviag seeking his
agreement to extend the prescribed time limit faking a final

decision so that she could consider a pending reffrom the

Ombudsman regarding allegations that the complaihad made in
connection with his transfer. In an exchange ofaspondence with
the Administration, the complainant asserted hightrito receive a
decision from the President within the statutompdilimit. Having

received no final decision, on 29 October 2009ileel his complaint
with the Tribunal, impugning the decision of 10 Qr 2008.

By a letter of 9 December 2009 from the DirectoRefgulations
and Change Management, the complainant was inforthat the
President had decided to follow the minority opimiaf the Internal
Appeals Committee and, for the reasons expressadithas well as
those put forward by the Office during the interappeal, to reject his
appeal as unfounded in its entirety. He emphadisatdthe President
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disagreed with the finding of the majority of theemmbers of the
Committee that the reasons given for the complaimdaransfer were
not sufficient.

B. The complainant contends that the decision to fearfsm to an
examiner post violates his status as an employeaulse it breaches
Article 12(2) of the Service Regulations accordingwhich, in his
view, a transfer should be made to a vacant postgmonding to the
employee’s grade. He also disputes the EPO’s amsdftat he did
not possess the necessary skills to discharge umstibns in the
Directorate of European Affairs, Member States,nfing out that
from 1992 until 2000 and from 2005 until his traersin 2008 he was
engaged in international cooperation projects witbG5.

He characterises the Office’s contention that hégfer was
based, in part, on an urgent need to recruit examim DG1 as a
“pretext” and accuses the Office of misuse of authoHe submits
that for 16 years he pursued a career with the &P&n administrator
and, consequently, he no longer possesses thesiteqskills or
experience to work as an examiner. Indeed, the®ffas had to send
him to the European Patent Academy for training] &is learning
curve is anticipated to last three years.

According to the complainant, the Office soughtjuetify his
transfer on the grounds that his post was beingishiaal, yet the 2009
budget for PD5.1 did not provide for the supprassibany posts. On
the contrary, the number of permanent posts wasased by three.
In addition, he was not a suitable candidate tdigjpate in a job
“rotation” because his work in the field of intetiomal affairs was not
compatible with the core tasks of a patent examiner

Relying on the Tribunal's case law, the complainasgerts that
any transfer must be commensurate with the qualifios of the
employee and match the knowledge and skills gaiindds previous
position. It is not enough to simply grant the eoyele the same
grade. He contends that, although he remained adegA4, he
suffered humiliation because he was treated likeewly recruited
examiner with no work experience. Furthermore, thamsfer has
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deprived him of future promotion opportunities. Gequently, the
transfer violated his dignity and good name and seduhim
unnecessary hardship.

He asks the Tribunal to quash the decision of 1tblidr 2008
and to order the EPO to reinstate him in his previpost or, in the
alternative, to place him in another administragpost within PD5.1
which corresponds to his qualifications, experieacd skills. If such
a post is not immediately available, he asks tplbeed “on loan” to
PD5.1 and to be assigned to a suitable vacantwitish a reasonable
period of time. He also seeks costs.

C. In its reply the EPO recalls that, according to tase law,
transfer decisions, being discretionary in natare, subject to only
limited review. It asserts that the disputed decisivas lawful as it
was taken for a number of complementary reasonschwiwhen
considered together, provide justification for transfer.

First, the complainant’s skills, which were maitdghnical, were
not suited to the highly political nature of thetida performed in the
Directorate of European Affairs, Member State®rdfie reorganisation
of PD5.1. Second, the Office needed additional éxara in DG1 to
cope with an increasing workload. Consequentliraitsferred former
examiners back to that Directorate and also remuiiew examiners,
some of whom were in the complainant’s age groumjitsiview, based
on his previous experience, the complainant wasenuualified
to perform examination duties than examiners newh¢oprofession.
Third, contrary to the complainant’s assertion, tposere in fact
abolished within PD5.1. Fourth, the defendant darplghat it has
an interest in pursuing job rotation for certaiafstnembers in order
to support career development. The complainantiaster permits
other examiners to benefit from job rotation. Farthore, the Office
explored alternative transfer possibilities for gtmmplainant but no
other suitable posts were vacant at the matenia.ti

Referring to the case law, the defendant submésttie decision
to transfer the complainant was taken with dueeetsfor his dignity.
He was fully informed and given the opportunitytie heard. The
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decision was not taken for reasons of professiomampetence, nor
was it a hidden disciplinary sanction. The comm@ainmaintained
his grade and salary; he stayed in the same datiprst was provided
with the necessary training and was entrusted ditthes for which
he had been recruited and which he had performedofo years.
Lastly, the Organisation denies that his chancepromotion have
been prejudiced.

D. In his rejoinder the complainant presses his plets contends
that there is no link between any of the Officeésasons for his
transfer and that it is therefore logical to analyke lawfulness of
each reason separately, in line with the appraalatnt by the majority
of the Internal Appeals Committee.

E. Inits surrejoinder the EPO maintains its posiiiofull.

CONSIDERATIONS

1. The complaint to this Tribunal was filed on 29 Cp
2009. At that time, the President of the EPO hadta@aen a decision
on the recommendations that the Internal Appeatar@ittee made in
its report of 8 June 2009 on the complainant’s appgainst the
decision to transfer him. More than sixty days le#psed since the
recommendations were made. Thus, the complainastapparently
exercising the right conferred by Article VII, pgraph 3, of the
Statute of the Tribunal in filing his complaint.d6, the subject matter
of the complaint would have been, at the time bfdi an implied
decision of the President of the EPO to rejectrdo®@mmendations of
the Committee. In fact, the complainant erroneoitytified on the
complaint form the impugned decision as the degisib10 October
2008, that being the original written notificatiasf the decision
to transfer him. No point is raised by the EPO t® submissions
about this issue. Indeed, in its reply the EPO aakedges that the
complaint is receivable.
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2. However, an express decision was subsequently made.
On 9 December 2009 the Director of Regulations &lthnge
Management wrote a letter to the complainant onalbebf the
President setting out the President’s decisions Tétiter is annexed
to the EPO’s reply and submissions are made biEH@ by reference
to its content. The Organisation’s reference tcs thatter is not
challenged by the complainant in his rejoinder. s&muently, and
in accordance with its case law, the Tribunal fiidsonvenient to
consider the complaint by reference to the expréssision of
9 December 2009 (see Judgment 2786).

3. The express decision is fundamentally legally fldwe
and it is convenient to move straight to that isstibere was a
division of opinion amongst the members of the rimié Appeals
Committee. The majority of the members recommentted the
appeal be allowed, that the transfer of the compldi be set aside,
that the complainant be redeployed to a post coraorate with his
experience, preferably within PD5.1, and that hedimabursed for the
costs of the proceedings. These recommendations sudrstantiated
by 15 pages of detailed analysis of the facts amdassessment
of whether the transfer was appropriate in theuonstances. The
minority recommended in much briefer reasons thatappeal should
be rejected.

4. In the letter of 9 December 2009 the Director ofiRations
and Change Management commenced with two paragraphs
introductory commentary. He then said:

“l am asked to inform you that the President hasidi#sl to follow the

minority opinion of the Internal Appeals Committeedafor the reasons

expressed therein as well as put forward by théc®ffiuring the appeal
proceedings to reject your appeal as unfoundets ientirety.”
This was followed by three numbered sections of ana number of
paragraphs which appear to be the reasons, in &erech form, for
the President’s decision as relayed by the Diredtoe first numbered
paragraph commenced:
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“1. More specifically, [the Tribunal in Judgmentp29 (consideration 5)
defined the scope of the review of transfer deosias follows:‘In
principle, an organisation is the judge of its owteirests and the Tribunal
will not substitute the organisation’s views with isvn; it will not
interfere unless the decision is ultra vires, orerdh is a formal or
procedural flaw or a mistake of law or of fact, mnse material fact has
been overlooked, or some obviously wrong conclusi@wn from the
evidence, or there is misuse of authority.’

In view of the above scope of review, the Presidies not agree with the
majority opinion that the reasons provided for tifamsfer were insufficient
to justify it without [the complainant’s] conserithis conclusion appears
to have exceeded the above limits of the legalerevapplicable to the
discretionary decisions such as transfers.”
In this numbered paragraph, the Director stated Pmesident’s
reasoning as to whether the transfer was a realsonadasure and
indicated:
“The President thus endorses the finding of theoniiy that the transfer
was reasonably related to the lawful objectivesh¢éoachieved, did not
involve any wrong conclusions drawn from the faofsthe case and
finally, in view of the limited scope of the review of discretionary
decisions, that the Office’s relevant interests prevailedEmphasis
added.)

5. From these two passages it is clear that the Fnatsid
approach to the opinion of the majority was coldupg her view that
the role of the Internal Appeals Committee was tkhi and that
the majority of the Committee’s members had excedbese limits.
This involves a fundamental misconception of thde rof the
Internal Appeals Committee and confuses its rotel (ne principles
governing it) with the role of a judicial body emga in judicial
review of administrative decisions such as thisbdmal (and the
principles governing such a body).

6. The Internal Appeals Committee is constituted by
Article 110 of the Service Regulations. Article 1tbncerns the
functioning of the Committee and declares that thembers of
the Committee “shall be completely independenthia ¢xecution of
their task”. Article 113 concerns the proceduretef Committee. It
requires that all the papers submitted to the Cdteet'shall include
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all material necessary for the investigation of dase”. It provides
that the Committee is authorised to receive oralvotten evidence,
carry out further investigation and “call for anyoadiment or
information relevant to the matter before it”. TBemmittee is also
authorised to adopt its rules of procedure. Thagesrof procedure
contemplate the calling of witnesses and the teperding of their
evidence. These provisions do not suggest thaCtmemittee’s task is
anything other than reviewing the decision undgreap on its merits.
That is to say, the task of the Internal Appealan@uitee is to
determine whether the decision under appeal isdhect decision or
whether, on the facts, some other decision shoaldnbde. While
provisions establishing an internal appeal commitbe board may
limit its functions, this is not the case in redatito this Internal
Appeals Committee established under the Service ulRggns
applying to the permanent employees of the EPO.

7. Of course the authority of the Internal Appeals @Guttee is
limited to making recommendations and, to that mxtéhe ultimate
decision-making power remains, in a case such egtasent, with
the President of the Office. However, the Presidenbbliged to
give proper consideration to the recommendationthefCommittee
and not avoid addressing the reasoning of its mesnbg wrongly
indicating, as in this case, that the majority be tCommittee’s
members had exceeded the limits of their role itertgning the
appeal.

In the present case, the approach of the Presaggrgtars to have
had the result that several key features of théysisaof the majority
of the members of the Internal Appeals Committeeewaither not
referred to by her, the President, or glossed ovler reasoning. For
example, there is no adequate answer to the magovitew that the
transfer of the complainant could not have beetified because there
was then an urgent need for examiners given thatctmplainant
would have required three years’ training. Nortiere an adequate
answer to the complainant’s claim, accepted bynthgority, that “he
went from being an administrator and experiencegjept manager
to being an entry-level examiner, a major changestatus”. The
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President’s approach means that her decision was‘fady and
adequately motivated” as is required when a firaligion refuses, to
a staff member’s detriment, to follow a favouratdeommendation of
the internal appeal body (see Judgment 2339, ceratidn 5).

8. A similar issue concerning the role of an appeahrtio
was considered by the Tribunal in Judgment 307¢as& concerning
selection for appointment to a particular positaran official of the
International Labour Organization. In that matter Tribunal said:

“3. The Board stated in its report that it had beeided by the
Tribunal's well-established case law according tdolr an appointment is
a discretionary decision, and that it therefore hadconfine itself to
determining whether or not unfair treatment haduo®sl and whether the
competition procedure had been flawed. It added ithevas not called
upon to ‘give its opinion on the candidates’ resipecmerits’. [...]

The complainant submits that the Board, in undentakinly a limited
review of the decision not to appoint him to thestpfor which he had
applied, assumed the role of an administrative tcand deprived him of
his right to an effective internal appeal. The Boasab certainly wrong to
rely on the case law regarding the Tribunal’s ledipower of review when
defining its own competence (see Judgment 3032erudd), and the
complainant is right to say that the Board is notadministrative court
whose sole responsibility in principle is to reviethe lawfulness of
decisions which are challenged. [...]"

9. The Tribunal has stated that “the right to an marppeal
is a safeguard which international civil servamgog in addition to
their right of appeal to a judicial authority” (sdadgment 2781). In
the present case, the complainant has not enjbngetiil benefit of an
internal appeal because the President of the Cdfimmneously treated
the lawfully founded recommendations of the mayoat the Internal
Appeals Committee’s members as involving an exoégower. The
Tribunal notes that the majority of the Committemiembers did refer
on several occasions, unnecessarily, to decisibribi® Tribunal as
providing guidance in their consideration of thenptainant’'s appeal.
A minority of the Committee’s members did so onseall, though
in very general terms. However, these referencéiseropinion of the
majority of the Committee’s members do not appeandve limited
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their approach and were used as a means of idetifppics that
were then discussed in detalil.

In the result, the decision of 9 December 2009 khdtne set

aside and the case remitted to the Organisatiocomsider it again
according to law. The complainant is entitled torahalamages in
the amount of 10,000 Swiss francs. The complaiigantitled to his
costs of bringing this complaint in the amount @(® francs.

4.
5.

In

DECISION
For the above reasons,

The decision of the President of the Office recdraethe letter
of 9 December 2009 to reject the complainant's apji® set
aside.

The case is remitted to the Organisation to consitde
recommendations of the Internal Appeals Committee
accordance with consideration 7 above.

The Organisation shall pay the complainant 10,083Sfrancs
in moral damages.

It shall also pay him 6,000 francs for legal costs.

All other claims are dismissed.

witness of this judgment, adopted on 9 Novemi2&12,

Mr Seydou Ba, President of the Tribunal, Mr Giuse@arbagallo,
Judge, and Mr Michael F. Moore, Judge, sign belew, do I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Giuseppe Barbagallo
Michael F. Moore
Catherine Comtet
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