Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3153

THE ADMINISTRATIVE TRIBUNAL,

Considering the application for interpretation amglecution
of Judgment 2861 filed by Ms M.d.R. C.eS.d.V. agnithe World
Meteorological Organization (WMO) on 12 April 201Ghe
Organization’s reply of 28 July, the complainantejoinder of
9 November 2010 and WMQ's surrejoinder of 15 Fetyr@811;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are set out in Judgg&6tt, delivered
on 8 July 2009, concerning the complainant’s fitstyd, fourth,
fifth, sixth and seventh complaints. Suffice itraxall that in October
2006, after unsuccessfully appealing her reassighnb@ another
post, the complainant was informed that her contvaauld not be
renewed upon its expiry on 31 May 2007. However3ddovember
2006, following an exchange of correspondence batwehe
Secretary-General of WMO and the complainant, tleer&ary-
General informed her that she was dismissed withadhate effect. In
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Judgment 2861 the Tribunal set aside that decisider alia, and
ordered WMO to pay the complainant the salary, tisnend

other allowances that she would have received atlegP.5 from
3 November 2006 until 31 May 2007 and, unless dirgaaid, the

allowances that would then have been payable ipemsof the

non-renewal of her contract, all amounts to betarast at the rate of
8 per cent per annum from due dates until the ofapayment. It also
ordered the Organization to pay her exemplary, rizdtand moral

damages, and costs.

By a letter of 7 August 2009 from the Chief of thlaman
Resources Division (HRD), the complainant was reditthat WMO
had ordered a payment to be made to her bank atc¢beramount of
which represented the total due to her in execufoludgment 2861.
On 18 August she requested more detailed informaggarding the
calculations used by the Organization to deternmihme amount of
that payment. The Chief of HRD replied by a leti€B1 August and
appended a statement which included a detailedkdiogan of the
salaries and allowances WMO had used to arriveh@tamount of
the payment. The calculations were made on thesbtmt the
complainant had separated from service on 3 Nove2®@6 and that
the Tribunal had not ordered her reinstatement.véwinformed that
an additional amount would be deposited into hekkaccount at the
beginning of September 2009, as the first paymeatd failed to
include the interest due on her repatriation grant.

The complainant replied on 22 September, statingt tine
Organization’s calculations, and hence the amoaid o her, were
incorrect. She requested WMO to pay interest onddwmages and
costs awarded to her by the Tribunal, and to corttee amount it
had paid in respect of her accrued annual leave.f@tther asserted
that the Organization had an obligation to pay stere of her
pension contributions to the United Nations JoitaffS Pension
Fund (UNJSPF) for the period from November 2006Viay 2007.
By a letter of 27 October 2009 from the Chief of PiRshe was
informed that the Organization considered thatad ln good faith
fully executed Judgment 2861. The Tribunal hadardered interest
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to be paid to the complainant on the amounts awlatdeher for
damages and costs, nor was there an express ordegiristatement
of her pension rights. The effective date for tladcalation of her
benefits was 3 November 2006, the date of her ttessaf service.

In a letter of 30 October 2009 to the Secretaryddan the
complainant reiterated her view that WMO had a diatypay all
amounts ordered by the Tribunal, as well as to ideoher with full
and clear details regarding the related calculati®ne informed him
that, if the Organization failed to comply with hexquests in this
respect, she would file an application for exeautisth the Tribunal.

After an exchange of correspondence between theplaomant
and the WMO Staff Pension Committee, on 5 Noven#ti#i9 she
was notified that, as the date of her separatiomfservice for the
purpose of determining her pension benefits waso@elhber 2006,
in the absence of an express decision receivedirwid0® days
regarding her choice of pension benefit, she wbeldleemed to have
opted for a deferred retirement benefit. The neaxy dhe informed
the Committee that she was not in a position tae takdecision
regarding her future pension benefits because tihgariration
had failed to make contributions to the UNJSPFtlfiar period from
November 2006 to May 2007 and the Committee hadgiven her
the information that she had requested. She askbd provided with
a monthly breakdown of the pension contributiongciishe owed for
the aforementioned period, as well as an estimétbeo pension
entitlements calculated on the basis of full cémitions having been
made until 31 May 2007.

By a letter dated 10 November 2009 from the ChidfiRD, the
complainant was again notified that WMO considetteat it had in
good faith fully executed Judgment 2861. The Sacyetf the Staff
Pension Committee wrote to her on 16 November,a@xiplg that she
could consult her annual pension statements oni@ehe UNJSPF
website. She was also advised that, as the Conemied no
discretion in the application of the UNJSPF Regofst, she was
required to submit a decision regarding her penbiemnefit as soon
as possible. On 21 December she was informed treatPension
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Committee had nothing further to add to the infdiora contained
in its letters of 5 and 16 November 2009. The caimaint filed her
application to the Tribunal on 12 April 2010.

B. The complainant submits that WMQO’s duty to paystware of

her pension contributions to the UNJSPF flows fritv@ contractual
terms of her appointment, which was due to expnred May 2007.
Her participation in the UNJSPF was a benefit taclwhshe was
entitled during her employment. In her view, as Tmdunal ordered
the Organization to pay her, inter alia, the salégnefits and other
allowances that she would have received from 3 Ninex 2006
until 31 May 2007, WMO's refusal to pay pension tidnutions for

the disputed period amounts to a failure on itst gar execute
Judgment 2861 fully.

She asks the Tribunal to order WMO to pay its shafrder
pension contributions to the UNJSPF for the pefrodh November
2006 to May 2007, inclusive. She also seeks anraefpiring the
WMO Staff Pension Committee to provide her immealiatvith the
information she requested in her letter of 6 Novern2009 and to set
a new deadline for her decision regarding her penbienefits, that
deadline to be at least six months after the datdetivery of the
Tribunal’s decision in the present case. She seeksl damages for
delay in the execution of Judgment 2861, costs,‘anch other relief
as [the Tribunal] deems fair, just and necessary”.

C. Inits reply WMO states that appeals against dewsstaken by its
Staff Pension Committee must be brought in accaganith the

Regulations, Rules and Pension Adjustment SystetheolUNJSPF,

in particular Article 48 of the aforementioned Rkgions. The

complainant has not exhausted the appropriate nimtemeans of
redress available to her and her claims for relgdinst the Pension
Committee are irreceivable under Article VII of tiseatute of the
Tribunal. They also lack “legal basis” because t@emmittee

promptly provided her with the information she resjied in her letter
of 6 November 2009.
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The Organization asserts that it executed Judgra@él fully,
in good faith and as quickly as possible. Referimghe case law,
it points out that the Tribunal did not order themplainant’s
reinstatement and therefore, as her employment WIMO ended
with effect from 3 November 2006, her right to papate in the
UNJSPF likewise ended on that date.

D. In her rejoinder the complainant elaborates onpheais. Pointing
to consideration 105 and the decision in Judgm@&6tl2she argues
that the actual date of her separation from serwias 31 May 2007
and not, as the Organization contends, 3 Noven@s.2n her view,
by choosing the latter date as the basis for ilsutations, the
defendant is subtly attempting to uphold the SacyeGeneral's
decision to dismiss her summarily, in direct covgration of the
Tribunal’s decision to set aside her dismissaltfermore, WMO has
repeatedly erred in its calculations of the amadue to her and she
accuses it of bad faith. Indeed, its calculations sitill incorrect,
because although it made a final payment to h& Saptember 2009,
it failed to recalculate the interest due by refeseto that date. She
asserts that the Organization’s refusal to makesipancontributions
to the UNJSPF constitutes both a failure to exedutdgment 2861
fully and a breach of the relevant Staff Regulatiamd Staff Rules,
and she points out that there is no provision ie INJSPF
Regulations which would prevent such contributibeing made for
the disputed period. In addition to the relief ialy claimed, the
complainant asks the Tribunal to determine cledéinly date of her
separation from service and to order WMO to bear #ctuarial
costs of its share of her pension contributions ther period from
3 November 2006 until 31 May 2007. She also seekwrder that the
Secretary-General recalculate all amounts of istesered to her as a
result of the Tribunal’s decision in the presergeca

E. In its surrejoinder the Organization maintains [ssition. It
denies the complainant’s allegations of bad faitth eeiterates that, as
she ceased to be a staff member on 3 November 2b@6had no
further right to participate in the UNJSPF as aftttate. In its view,
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its decision not to make further contributions k& tcomplainant’s
pension is in accordance with the decision of thd&buhal in
Judgment 2861 and the relevant case law.

CONSIDERATIONS

1. The complainant has filed an application for intetation
and execution of Judgment 2861, in particular abgeaph 3 of the
decision, which reads as follows:

“WMO shall pay the complainant the salary, benefitsl other allowances

that she would have received at grade P.5 from @ehhber 2006 until

31 May 2007 and, unless already paid, the allowaribat would then

have been payable in respect of the non-renewaheof contract, all

amounts to bear interest at the rate of 8 perpenannum from due dates
until the date of payment.”

2. The background facts are set out in Judgment 286ilthe
purpose of this application, it is sufficient tot@dhat the complainant
joined WMO as Chief of the Internal Audit and Intrgation Service,
at grade P.5, on 1 June 2003 on a two-year fixed-tmntract. The
contract was renewed for a further period of twargeto 31 May
2007. However, on 3 November 2006 the Secretaryeaésummarily
dismissed the complainant. In Judgment 2861 thbuhal, among
other things, set aside this decision as well ascretary-General's
subsequent decision of 28 September 2007 rejettteagomplainant’s
appeal against her summary dismissal.

3. The complainant claims that the Organization hasfulty
executed paragraph 3 of the Tribunal's decisionabse it has not
paid its share of the contributions to the UNJS@&flie period from
November 2006 to May 2007. She contends that sire@ribunal set
aside the decisions in relation to her dismissai,date of separation
from WMO was 31 May 2007, when her contract wastsegxpire,
and not 3 November 2006 as the Organization asseneyefore, in
accordance with paragraph 3 of the decision, WM®, waher view,
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obligated to pay its share of the UNJSPF contrilmgtiup to the date
of her separation from service.

4. At this juncture, it is important to note that in
Judgment 2861 the complainant sought reinstateimneatldition to
other relief. However, the Tribunal observed, ahsideration 104,
that “the relationship between the complainant &MO makes
reinstatement impractical” and dismissed the clamreinstatement.
A similar situation was addressed by the Tribunaludgment 2621,
at consideration 5, in these terms:

“The Tribunal declined to order the complainanémstatement and, thus,

he ha[d] no right that would oblige the [Organirali either to pay

contributions to the UNJSPF or to pay the equivakemount to him.

[...] In that context, the expression ‘full salaryin[this case, ‘salary,

benefits and other allowances’] merely indicated, véas the case in

Judgment 1338, that the complainant was to recaivamount, by way of

damages, that included allowances and other engtiés that he would

have received directly in the usual course of nipleyment, but not the
benefits accruing from reinstatement or an amountivalent to those
benefits.”

5. The same reasoning is equally applicable in thesgmte
case. Without reinstatement, or an express decigiahe Tribunal
otherwise, the complainant has no right, derivingnf the orders
actually made, to the pension contributions shaests.

6. As the complainant was not reinstated, her employme
relationship with WMO ended on 3 November 2006 avith her
separation from service, her right to participatehe UNJSPF ended
(see Judgments 1338, 1797 and 1904). Further, sas sdhted in
Judgment 2621 under 5, “had it been its intent Thbunal would
have specifically ordered the payment of an amegpivalent to the
pension fund contributions that would otherwise éehdpeen paid by
the [organisation]”. More recently, in Judgment B0&he Tribunal
reached the same conclusion in circumstances sitilthose of the
present case.
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7. The complainant asks the Tribunal to order the WHtaff
Pension Committee to convey to her the informatayout her
pension status and the amounts of her future ldenaé requested
in her letter of 6 November 2009 to the Committelee also asks the
Tribunal to nullify the effects of the Committealscision concerning
the deadline she was given to make a decision degpher future
pension benefits. As these claims do not arise fdoagment 2861,
they are beyond the scope of this application.

DECISION

For the above reasons,
The application is dismissed.

In witness of this judgment, adopted on 2 Novemiafl2,
Mr Seydou Ba, President of the Tribunal, Ms Doloks Hansen,
Judge, and Mr Michael F. Moore, Judge, sign belew, do I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Dolores M. Hansen
Michael F. Moore
Catherine Comtet



