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113th Session Judgment No. 3145

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms S. G. agaittet World
Intellectual Property Organization (WIPO) on 5 Cmo 2010 and
corrected on 5 and 15 November 2010, the Organizatireply of
17 February 2011, the complainant’s rejoinder of\2&rch, WIPO'’s
surrejoinder of 29 June, the complainant's furtsebmissions of
18 June and the Organization’s final observatiomsreon dated
26 July 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a British national born in 1974svemployed
by WIPO as a translator from 1998. After a sucaessi short-term
contracts, in June 2001 she received a two-yead{igrm appointment
which was renewed for a period of three years.
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In August 2001 the complainant, who is very tathmplained
to WIPO’s Medical Service that she was sufferingnirneck and
shoulder pains. Her state of health subsequentbrideated and she
took an increasing amount of sick leave. She wasominuous sick
leave as from March 2004, with full pay until 19yJ2004 and with
half pay until 19 April 2005. By 21 June 2005 shedtused up all
her leave entitlement, and on 1 July 2005 she teetore placed on
special leave without pay. She was informed bytterdef 28 March
2006 that her contract would not be renewed wheexpgired on
31 May 2006.

On 21 September 2004 she had submitted an accideott
to the company with which WIPO had taken out caéiNecaccident
insurance, but her claim for coverage had beetegje

On 9 July 2004 the complainant had also sent erlaitthe WIPO
Staff Pension Committee to request, inter alia, ¢nenting of a
disability benefit. At the request of the Secretafythat Committee
she underwent a medical examination. The medicabrtewhich
she submitted indicated that, on the balance dighitities, her health
problems had been caused by her working conditianaNIPO
between 1998 and 2001, and that it appeared negefssaher to
avoid work involving intensive use of a computerdamouse. In
March 2005 she agreed to seek a second medicalonpbefore
her file was formally transmitted to the Pensionnattee for a
decision. She was examined by an orthopaedic sargdo reported
on 21 June that the complainant’'s health problesssited from the
poor ergonomic conditions in which she had workiedt that she
might well be able to resume the kind of work shd been doing at
WIPO provided that she was given a workstationqmtlf adapted to
her needs.

The complainant was informed by letter of 19 JUW2 that the
Staff Pension Committee had considered her redoest disability
benefit in the light of the medical opinions andl mejected it because,
in the Committee’s opinion, the reports had conetudhat her
incapacity for work was neither total nor permanémtOctober 2005
the complainant requested a review of that decidibe file was then
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forwarded to a medical board in accordance with ghavisions of
the Administrative Rules of the United Nations JddBtaff Pension
Fund (UNJSPF). In September 2006 this board coeduthat
the complainant was suffering from degenerativengbka in her
cervical spine due to the unsound ergonomics of vinarkstation,

but that part-time work avoiding computer actiwgtiand carried out
in ergonomically sound working conditions would lkeéthin her

capabilities.

The complainant was advised by letter of 10 Octoped6
that the Staff Pension Committee had decided totaiai its initial
decision not to award her a disability benefit heseg according to the
medical board’s report, she could work part timbgweas incapacity
must be total in order for it to be recognised ke tUNJSPF.
On 8 December 2006 the complainant filed an appati the
Standing Committee of the Pension Fund, which wsmidsed by a
decision of 14 August 2007. On 9 November of thmesgear she
filed an application with the United Nations Adnstrative Tribunal
challenging the latter decision.

In the meantime, on 9 October 2007, the complainadtsubmitted
to the Director General of WIPO a request for conga¢ion for the
injury caused by the health impairment resultingnfrthe unsound
ergonomics of her workstation. This request hadnbegected on
18 January 2008. As her request of 27 Februarydeiew of this
decision was also rejected, on 29 May 2008 sherezgféhe matter to
the Appeal Board. On 24 July 2008 the proceedimsrb the Board
were suspended, at the complainant’s request, tndilproceedings
then pending before the United Nations Administefiribunal had
been completed.

In Judgement No. 1494, delivered on 23 Decembe®20tat
Tribunal considered that, since the complainant tmagher disabled
nor unable to carry out duties that were suitechd¢o abilities and
clearly to her skills”, the Standing Committee bt tUNJSPF had
made the right decision when it refused to gradisability benefit to
her. However, it found that, on several occasitims,Administration
had been less than considerate towards her anchénastymptoms
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were due to her unsound working conditions. Theoudmral added
that, although she had drawn the Administratioriterdion to her
difficulties as early as August 2001, it had notrexsed due diligence
in that her office furniture had not been replaoedl February 2004.
It awarded her compensation for the injury suffeirethe amount of
5,000 United States dollars.

The proceedings before the WIPO Appeal Board redume
January 2010 and the Board issued its opinion kiay The Director
General informed the complainant by a letter ofulfy 2010 that he
had decided partially to adopt the Board's conduosj and he
proposed that she should either accept a paymet#&127.65 Swiss
francs, which he described as a “gesture of godithwibrresponding
to unpaid salary and related entitlements for tleeiogd between
19 July 2004 and the date of the end of her contBic May 2006,
or submit to another medical assessment, becaudiagmosis of
demyelination established in October 2009 raisedesdoubt as to the
allegedly work-related origin of her health probtenif the findings
of this assessment were to rule out the causal diakmed by the
complainant, WIPO would not pay her the above-nogrti sum, but
she might be able to reapply for a disability béndfastly, the
Director General offered to provide her with assise if she wished
to take legal action to contest the position adbgig the insurance
company, but he refused to pay the legal costs shah action
would entail. That is the impugned decision. WIP@eaed the
aforementioned payment in September 2010.

B. The complainant submits that, in the opinion ofth# doctors
consulted and of the medical board, her healthlpnob are linked
to her professional duties at WIPO and are, iniqddr, the result
of the unsound ergonomics of her workstation. Algiio on several
occasions she informed her supervisor of her défaation with and
anxiety about her working conditions, she neveeirsd an adequate
reply or the slightest support from her employehe Tcomplainant
takes issue with her superiors’ attitude which déscribes as “totally
inappropriate”, and she asserts that she was dreatan offensive
manner. In her opinion, by failing to meet its ghlion to provide her
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with an ergonomically sound workstation, WIPO haased her such
severe health problems that she will never agaialbe to work as a
translator. She also criticises the Organizatiannfat having paid all
the compensation to which she considers hersetfezhtn respect of
the injury suffered, since it merely executed ieidion of 7 July
2010 by paying her 128,127.65 francs.

The complainant asks the Tribunal to set asideihgugned
decision and to order the Organization to pay hanous sums
corresponding to her health insurance premiums fiolg 2005 to
May 2006, with interest as from 31 May 2006, healtieinsurance
premiums from 1 June 2006 until she reaches retinérage, loss
of earnings during her term of employment, withemest, loss of
earnings calculated on the basis of an income sporaling to
her last net monthly salary, her medical expenseses31 May
2006 with interest up to 31 May 2008 and legal féess the sum of
128,127.65 francs already paid by WIPO.

C. In its reply the Organization submits that the ctaim is
irreceivable, because the request for compensatidnich the
complainant sent to the Director General on 9 Qet@®07 was time-
barred. According to WIPQO’s Staff Rules, any stafember who
wishes to appeal must as a first step ask for aewewf the
administrative decision in question within eighteke of the date on
which he or she received written notification oéttliecision. In the
instant case, the complainant’s request was seng than one year
and four months after the end of her contract. WP submits that,
if it had in fact breached its obligation to prowithe complainant with
a safe, ergonomically sound working environmeng shght to have
brought this issue to the Organization’s attentiathin the prescribed
time limits, but she failed to do so. It likewismghasises that, if the
Tribunal were to consider that the complaint was timne-barred, it
would still not be receivable, because the complatis claims were
addressed, incorrectly, to WIPO instead of to tieiiance company
which at the material time insured its staff aghitise risk of
occupational accidents. In this connection, it ®iout that the
compensation which the complainant claimed in Seper 2004 from
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that company was denied on the grounds that hdthhpeoblems
were not work-related. The Organization also draention to the
fact that, in accordance with the Statute of théudmal, the latter
is competent to hear only disputes between an ialffiand the
international organisation employing him or her @ndontends that,
in the instant case, the complainant's complairgirasy WIPO does
not lie within the Tribunal's competence. It expkaithat the sum of
128,127.65 francs was paid in full settlement bEkaims.

It asserts that it took humerous steps to bringcthaplainant’s
workstation into line with the ergonomic standasgsplying in the
United Nations system and it therefore questiors ¢husal link
between her health problems and her working caordti

It also points out that, “to add a further regretitacomplication
to what is already a difficult case”, in Septemb2009 the
complainant was diagnosed as suffering from demggbn, a
neurological auto-immune disease most commonly festimg as
multiple sclerosis. In view of this diagnosis, itoposes that an
independent neuroradiologist should be asked teruhite whether
the symptoms which appeared while the complainaag amployed
with WIPO were the first signs of demyelination, ialfy in its
opinion, would prove “beyond all doubt” that thegns not caused by
her working conditions.

D. In her rejoinder the complainant challenges theirment that her
complaint is irreceivable because her request tonpensation of
9 October 2007 was allegedly submitted out of tiBlee also rejects
the argument that the Tribunal is not competethigar her complaint,
since the purpose of the complaint is to obtain memsation for the
injury suffered as a result of WIPO’s manifest loteaf its obligation

to provide its employees with appropriate workimgditions, as the
benefits paid by an occupational accident insuraxeepany are not
intended to cover such injury. However, she asksTitibunal to stay
its proceedings pending the outcome of the legidmshe undertakes
to bring forthwith against the insurance companke Tomplainant
stresses that the sum which she received in Septe2®i0 cannot be
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deemed to represent a full settlement of all claimesause it does not
cover all the injury which she has suffered.

E. In its surrejoinder the Organization fully maintsims position. It
states that it does not object to the complainagmtégposal that the
proceedings be stayed.

F. In her further submissions the complainant arghas, if WIPO
considered that the medical board's findings int&aper 2006 were
guestionable, it ought immediately to have requkateecond medical
opinion and to have given her the means of initgatproceedings
against the insurance company. She maintains allclaéms and
presents the additional claim that the defendamtilghfirst be ordered
to defray all the costs of any action in or outotirt against the said
company.

G. In its final observations WIPO reiterates its argmmnthat the
symptoms displayed by the complainant during hepleyment with
WIPO could well have been connected with incipidaimyelination
and not with a work-related disease. In its viewe medical board's
report of September 2006 is irrelevant and it wohél necessary
for the Tribunal to order a medical examination dy independent
neuroradiologist with the requisite experience iamgdosing multiple
sclerosis. Moreover, it states that it does naridtto defray the costs
of proceedings against the insurance company.

CONSIDERATIONS

1. The complainant was employed by WIPO as a tramnslato
from 1998. At the material time she held a fixedrtecontract. In
August 2001 she began to complain of neck and deoydains. She
took sick leave on several occasions as from thewiing month and
then, after 15 March 2004, for an indeterminategoeBy July 2004
she had exhausted her entitlement to sick leav&ulbipay and by
April 2005 her entitlement to sick leave on halyyp®n 1 July 2005
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she had also exhausted her annual leave entitlearahtshe was
placed on special leave without pay.

2. After she had applied to the WIPO Staff Pension @dtee
for a disability benefit and undergone two medieaxbminations,
the complainant was informed in July 2005 that dugplication had
been rejected. On 17 October of the same yearestieadetter to the
Secretary of the United Nations Joint Staff Pen®oard to request
a review of that decision. A medical board was the up in
accordance with the Administrative Rules of the S8RF. This board,
consisting of a specialist designated by the commaid, a second
specialist appointed by the Organization and adttielected by
the first two members, issued its report in SepmBR006. It
concluded that the degenerative changes in the leaamapt’s cervical
spine, which were unusually advanced for a womahenfage, were
due to the unsound ergonomics of her workstatio/B®O and that
she would be able to engage in part-time work fthecentage of
which was unspecified) provided that she avoidedgua computer
and was given ergonomically sound working condgion

On 11 October 2006 the complainant — whose conthact
expired on 31 May 2006 and had not been reneweds-imformed
that the Pension Committee had decided to maiit&initial decision
not to award her a disability benefit.

3. On 8 December 2006 the complainant appealed against
this decision to the Standing Committee of the URBSbut she was
advised by a letter of 14 August 2007 that the Catemnhad upheld
that decision, mainly on the grounds that she wasintapacitated
for service reasonably compatible with her captddj due to injury
or illness constituting an impairment to health ethiwas likely to
be permanent or of long duration, within the megroh Article 33 of
the Regulations of the UNJSPF. By a letter of 90Bet 2007 the
complainant brought this letter to the attentiornh& Director General
of WIPO and she asked him for the first time fompensation
for the injury arising from the health impairmendused by the
unsound ergonomics of her workstation. She hadcdyraevritten to
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him on 16 January 2007, but the purpose of thétrldtad been to
inform him of her fruitless efforts to obtain a alislity benefit from
the WIPO Staff Pension Committee and of her “need urgent
medical care for which [she] d[id] not have theafigial means to
pay”. She had also forwarded to him a copy of #teet which she
had sent on the same date to the Secretary ofrliedJNations Joint
Staff Pension Board to request “urgent assistance”.

4. On 9 November 2007 the complainant filed an apptoa
with the United Nations Administrative Tribunal tvia view to obtaining
a disability benefit. In its judgement, delivered 23 December 2009,
that Tribunal found that the Standing Committeehaf UNJSPF had
made the right decision when it refused to grashsa benefit to the
complainant.

5. In the meantime, on 29 May 2008, the complainard ha
also lodged an appeal with the WIPO Appeal Boandpider to
seek compensation. This appeal was directed ag#iestdecision
of the Director General of 27 February 2008 in oese to the
complainant’s request of 18 January 2008 for aexewf the decision
dismissing her request for compensation of 9 Oc¢tab87.

On 8 May 2010 the Appeal Board delivered its opinio
recommending that the Director General should:
“(@) allow the appeal to the extent indicated below

(b) decide whether there are sufficient grounds ffeviewing the
conclusion of the medical specialists that the Alpp#s health
impairment was attributable to [...] ergonomicallysonnd working
conditions [...] and, if applicable, make appropriateangements
for a prompt review by a medical board;

(c) subject to any review referred to under (bdvah decide [...] that
the Appellant be reimbursed unpaid salary and edla&ntitlements
that were due up to the end of her employmentioglship [...];

(d) decide that the Appellant should be givemaltessary assistance in
pursuing her claim for [...] insurance coverage [..fHdathat
reasonable legal costs incurred by her in pursthigclaim should
be reimbursed by the Organization.”
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6. By a letter dated 7 July 2010 — which constitutee t
impugned decision — the Director General informiee ¢complainant
that he had decided partially to adopt the AppeadrB’'s conclusions
and to propose that she should either undergo enatiedical
assessment, or accept a sum corresponding to ldmy sad related
entittements which she had not received owing ® d@khaustion of
her entitlement to sick leave with full pay. He addhat this was a
“gesture of goodwill” and did not involve any adsimn of legal
liability on the part of the Organization. He expkd that WIPO had
signed a contract with a reputable insurance cognganprovide
compensation in the event of a work-related illnessident or death,
and the fact that the company had denied her cgeaesas not within
the Organization’s control. This letter also menéd the fact that the
Director General did not necessarily agree with Appeal Board's
conclusions on receivability. The above-mentionath svas paid to
the complainant in September 2010.

7. The complainant asks the Tribunal to set asidentipeigned
decision and to award her various sums, correspgridter alia to her
health insurance premiums and her loss of earnamsvell as costs,
less the sum already paid by WIPO.

In her further submissions the complainant contetidg the
Organization must take responsibility for all thensequences of
breaching its obligation to provide her with a ‘safvorking
environment which would not damage [her] healttamy way”, and
that “the Organization ought promptly to have rexted in 2008, or
even earlier, a fresh medical opinion [...] if it hagally thought
that the unanimous [opinion] of September 2006nesigby three
specialists, needed to be reviewed, and to haeeeafffher] the means
of initiating proceedings against the insurance gamy with which
the Organization had taken out the insurance paaering the risk
of work-related illness and accidents”. In thapesd, the complainant
presents new claims to the effect that the Orgénizahould first be
ordered to defray all the costs of any action,rimwt of court, against
that company in order to obtain the payment of lthmp sum due
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under the insurance contract concluded by the Qzgton on behalf
of its staff.

These claims, which were submitted only in the daimpnt's
further submissions, must be dismissed as irrebkiva

8. The defendant argues that the complaint lies oeitsied
Tribunal’s competence because, in reality, the daimant intended to
establish the liability of the insurance company amot that of the
Organization itself.

However, the Tribunal notes that the purpose ofpiteeeedings
brought before it by the complainant is in fact decertain the
Organization’s liability arising from its wrongftailure to provide her
with suitable working conditions.

These objections will therefore be dismissed.

9. WIPO also contends that the complaint is irrecdvab
because it was filed out of time. It observes thatording to Staff
Rule 11.1.1(b)(1), any staff member who wishesppeal against an
administrative decision must as a first step refgaeseview of that
decision “within eight weeks of the date on whible staff member
received written notification of the decision”. dsserts that, in this
case, the complainant did not submit any such stqusil 9 October
2007, in other words one year and four months dfterend of her
contract. It states that it objected to the apgeadteivability before
the Appeal Board, but the latter dismissed thisectijpn. In its
opinion, if it had breached its obligation to prithe complainant
with a safe, ergonomically sound working environinahe ought to
have raised this issue with the Organization withiprescribed time
limits. She did not, however, challenge the adnvaisre decisions
aimed at improving her working environment eithdrew they were
taken, between 1999 and 2004, or within the timmetdi laid down in
the above-mentioned Staff Rule.

10. The Tribunal cannot accept this argument. It nobes the
complainant was unable to lodge a claim until 9obet 2006, the
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date on which she says that she received the nitdzbead’s report,
by which time she had already separated from tlgazation. As, in
the absence of any indication to the contrary i@ televant Staff
Regulations and Staff Rules, former staff membé&rd/PO have no
access to internal means of redress, the objettoreceivability
based on the complainant’s failure to comply witk time limit laid
down in Staff Rule 11.1.1(b) must be dismissed.

11. The fundamental question in this case is whether th
complainant’s health problems were originally woekated.

In its opinion of 8 May 2010 the Appeal Board recoemded
inter alia that the Director General should deaideether there were
sufficient grounds for reviewing the conclusions thle medical
specialists that the complainant’s health impaitmeas attributable
to ergonomically unsound working conditions andpplicable, make
appropriate arrangements for a prompt review bydical board.

In its submissions to the Tribunal the defendargstjons the
causal link between the complainant's health prmokleand her
working conditions and, given that she was diagdose suffering
from demyelination — a neurological auto-immuneedse — in
September 2009, it proposes that an independennagiologist
should be asked to determine whether the symptohnishvappeared
during her years of service with the Organizaticrevthe first signs
of this demyelination which, in its opinion, woutdove “beyond all
doubt” that they were not work-related.

In its view, the medical board’'s report of SeptemB606 is
irrelevant because it was not the board’s taskstemain whether
the complainant’s health problems were work-relatedt only to
determine whether her incapacity was likely todialtand permanent.

12. Itis the Tribunal’s opinion that, in the light tife foregoing,
it is necessary, prior to judgment, to order, a tBrganization’s
expense, a medical examination by a specialist infggb by the
President of the Tribunal, whose terms of referesiwdl be specified
hereinafter.
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6.

DECISION

For the above reasons,

A medical expert shall be appointed by order of Rinesident of
the Tribunal to determine whether the complainasymptoms
resulted from ergonomically unsound working cormais, or
whether they had a different origin.

The expert shall examine the complainant, take ¢otwsideration
all the evidence in the file submitted to the Tribband may ask
the parties for any pertinent information, whilespecting the
adversarial principle.

The expert shall submit his report, seven copiestoth shall be
sent to the Registrar of the Tribunal, by 28 Sepem2012 at the
latest.

Copies of this report shall be sent to both partidso will have
15 days to submit any comments.

The expert's fees and the costs of the examinasioall be
defrayed by WIPO; the amount thereof will be subjec the
approval of the President of the Tribunal.

The matter of costs is reserved.

In witness of this judgment, adopted on 4 May 2(MI2 Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jeidgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €EpiReegistrar.

Delivered in public in Geneva on 4 July 2012.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet
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