Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3143

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms A. C. againte
International Fund for Agricultural Development AB) on 12 May
2010, IFAD’s reply of 1 July and the complainarg’gnail of 12 July
2010 informing the Registrar of the Tribunal thae glid not wish to
file a rejoinder;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. With effect from 1 July 2003, IFAD introduced a nessheme for
the payment of the rental subsidy benefit, basedtorPresident’s
Bulletin PB/07/03. The rental subsidy is payableggeriod of seven
years only, and had previously been paid at theeaB80 per cent for
the first four years, 60 per cent for the fifth yeD per cent for the sixth
year and 20 per cent for the seventh year, in datme with the rental
subsidy scheme of the International Civil Serviaamission (ICSC).

Under the new scheme, also referred to as the “Bumparrangement”,
the rate would be averaged over the whole periodcraitlement.

In effect, this meant that staff recruited on deaflL July 2003 would
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receive a monthly fixed amount in rental subsidyimy their first
seven years of service, rather than a higher amdurnibg the first
four years, which would then decrease over the tlaxte years. In
December 2009 IFAD abolished the rental subsidy phsom
arrangement and reverted to the ICSC rental sulssldgme.

The complainant, a French national born in 1972 svgrade P-4
staff member of IFAD from 16 January 2006 until I2&rch 2007,
when she resigned from her position as Investiga@dficer. Prior
to her separation, by an e-mail of 21 February 2@0the Office of
Human Resources, she requested a retroactive rmejuisof her rental
subsidy on the basis that she would be separatomy fFFAD before
completing four years of service, so that her rfestdsidy should
therefore be recalculated at the rate of 80 per aed she should be
paid the resulting difference. On 5 March she semither e-mail
indicating that, according to her calculations, #maount owed to
her in this respect was 1,676.04 United StatesadollThe Office
of Human Resources replied on 15 March 2007 that @mount
the complainant had received in rental subsidy wased on an
average over a seven-year period. As separatiam frithe expiry
of the seven-year entitlement period was not aoreagrranting the
recalculation of the rental subsidy lump sum paidhtstaff member,
the Office of Human Resources was unable to acicelder request.

That same day the complainant submitted to theidenets of
IFAD a request for facilitation. An e-mail exchangesued, in which
the Office of Human Resources initially respondedhquiries from
the facilitator and the complainant with assurantteg a decision
by the Administration was imminent. The Office sedpsently stated
that the issue would be addressed in a new Preésidguiletin, which
was then being drafted. Finally, on 5 March 2008 fiilitator wrote
to the President to inform him that as 11 monthd haw elapsed
without any likelihood of a resolution of the disputhe facilitation
process was terminated without any agreement hayéegm reached
between the parties.

The complainant then filed an appeal with the Jdippeals
Board. In her statement of appeal she allegedy iat@, unfair
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treatment on the basis that, to her knowledge ileast one case a
staff member's rental subsidy had been calculatedha most
favourable rate of 80 per cent on the grounds tthatstaff member
had a three-year contract with no guarantee ofnsida. On 30 July
2008 the Board asked her to identify that staff ftmemand the
source of her information. The complainant repled5 August 2008
that, since the case was well known to the Officeluman Resources,
any enquiries in that respect should be addressditat Office. The
next day the Secretary of the Board wrote to thBc®fof Human
Resources requesting information as to whetherffareint method
of calculation of the rental subsidy lump sum hagkrb applied in
specific cases, and if so, what criteria were &gplin a memorandum
of 28 January 2009 the Director of Human Resouregpsied that
there were three cases in which the rental subdsidp sum had been
calculated differently. In one case, the staff memiconcerned
had been recruited before the entry into forcehef new lump-sum
arrangement introduced by the President’'s Bull&BY07/03, and
in the other two cases, the beneficiaries were stasi Presidents
serving under three-year contracts with no readenakpectation
of renewal. The Director of Human Resources addeat the
complainant could only have obtained that inforovatby virtue of
her functions, and it was inappropriate that sheukhseek to use it
for personal purposes.

In a report issued on 7 January 2010 and submittethe
President on 29 January, the Board found that twere no grounds
to accept the complainant’s appeal and recommetidedt should be
dismissed. It also found that the complainant hasappropriated
information to which she had access by reason of fliections,
thereby failing to conduct herself according to #thical standards
required of staff members. By a letter of 31 Ma2€i.0 the President
informed the complainant that, as her rental sygbsidnp sum
had been calculated in conformity with the applieabules, he
had decided to maintain the decision rejecting heguest for
recalculation. He added that he had neverthelesislate to dismiss
the Board’'s conclusion regarding her ethical cohdiddat is the
impugned decision.
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B. The complainant alleges that the decision not tcalcelate
her rental subsidy lump sum constitutes unfair digtriminatory
treatment. The rental subsidy lump sum paid to thssistant
Presidents had been calculated at the more favieurate of 80 per
cent, because they had been serving under threegeaacts with no
reasonable expectation of renewal. In her casgdtbeen calculated
by averaging the rate applicable over the wholégesf entitliement,
even though her terms of appointment were lessradgaous than
those of Assistant Presidents, since her initialtre@t was for one
year only and carried no expectation of renewagffact, IFAD failed
to ensure the consistent and equitable applicatidghe rental subsidy
scheme and, by so doing, violated the principldaiafiess and equity.

She also alleges that the impugned decision iseffalecause it
IS based on an incorrect interpretation of thealestibsidy scheme
designed by the ICSC, which is binding on IFAD.ded, the lump-
sum arrangement introduced by the President’'s &ulleB/07/03
contravened the general spirit and purpose of @&Cl rental subsidy
scheme, and especially the “regressive formula’iciwhis designed
to provide higher reimbursement rates during thet ffour years
of service so as to offset increased rental castsnéwcomers. In
the complainant’s view, whereas the ICSC schemeowages
mobility within the United Nations common systerhge tlump-sum
arrangement constituted a disincentive for stafinimers of other
agencies to join IFAD and was therefore contrarythe objective
of its salary programme, to “attract, retain, mates and reward
the best possible workforce”. Moreover, the lumpisarrangement
disregarded the fact that, as an integral pati@i€SC post adjustment
system, the rental subsidy benefit is not only mé&aapply throughout
the United Nations common system, to which IFADohgk, but should
also vary according to the monthly fluctuationghef post adjustment
index. The complainant contends that the abolibbthe lump-sum
arrangement in December 2009 can be interpretea asimission by
IFAD that this arrangement was fundamentally agdlly flawed.

Lastly, the complainant submits that serious pracadflaws in
the internal grievance procedures resulted in inatd and unjustifiable
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delays and violations of her due process righte& &nounces what
she considers to have been a “mock facilitationc@ss”, during
which both she and the facilitator were misled liy Administration’s
assurances that a resolution of the dispute wasrnemnh With regard
to the proceedings before the Joint Appeals Baosird, contends that
the Administration demonstrated bad faith and dilaess, by failing
to comply with the applicable rules and to respomdhe Board’s
repeated requests for information, and that bogh Administration
and the Board attempted to tarnish her reputatimhta cast doubt on
her professional integrity through unfounded actiosa of unethical
conduct. She complains that the Board acted witldowt diligence,
breached its rules and its duty of confidentialisnd concealed
from her key evidence, namely the memorandum od&t8&iary 2009
from the Director of Human Resources and a repatitied “Rental
Subsidy Scheme and the Application of Lump Sum’ppred by the
Office of Audit and Oversight in December 2007.

The complainant requests payment of 1,676 UnitateStdollars
in outstanding rental subsidy, the payment to bdema Swiss francs
at the exchange rate applicable in the United Matia March 2007.
She claims 60,000 francs in moral and exemplary adg@® and
6,000 francs in costs, with interest at 8 per qaatannum on each
sum awarded. She asks the Tribunal to order IFARraduce the report
prepared by the Office of Audit and Oversight andekecute the
Tribunal’s decision on her complaint within threeeks of receiving it.

C. Inits reply IFAD rejects as patently incorrect amfounded in
law the contention that it is legally bound by I6&C recommendations.
It explains that in 1978 its Executive Board hadided that IFAD
would not participate in the ICSC but would havesaler status.
Consequently, IFAD has not accepted the ICSC Staarid is
therefore under no legal obligation to implemerg thommission’s
recommendations. Moreover, the provision in Artidé of the
Agreement between IFAD and the United Nations, ating to which
the Fund “agrees to co-operate with the [ICSC] attens concerning
the regulation and co-ordination of the conditionfs service of
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staff”, is substantively different from the prowss contained in
the cooperation agreements between the United matiand
Specialized Agencies that have accepted the IC3utSt Those
agreements specify, for example, that the UnitedioNa and the
organisation “agree to develop common personnetatas, methods
and arrangements”. Accordingly, IFAD’s decision it@roduce a
lump-sum arrangement for the payment of the resubbkidy benefit
was well within its discretion.

The Fund also submits that the amount to whichctmaplainant
was entitled in rental subsidy was calculated imfaomity with
the applicable rules. It draws attention to thd that the President’s
Bulletin PB/07/03 was attached to the complainangster of
appointment, which itself referred specificallyth@ calculation of the
rental subsidy benefit on a lump-sum basis. By jgireg and signing
that letter, the complainant agreed to its termsrédver, she was not
eligible to have her rental subsidy recalculat@u;esshe did not meet
any of the conditions warranting recalculation.

IFAD dismisses the complainant's allegations of qus
treatment. It explains that the complainant was motthe same
situation as the two Assistant Presidents whostalresunbsidies had
been calculated using a different formula, and tiet difference
between her situation and theirs warranted diffetesatment. The
two Assistant Presidents were senior officials wiibrresponding
representational responsibilities whose appointmewere for a
limited duration and did not entail any expectatafncareer service
with the Fund. Accordingly, their compensation pEgds had
been negotiated individually. Moreover, their appamients were not
subject to the provisions of the Human Resourcesdeiures Manual
but were entirely within the discretion of the Rdest. In any event,
even if the different treatment in their case was appropriate and
was therefore unlawful, the complainant cannotnelai right to the
same unlawful treatment.

IFAD invites the Tribunal to dismiss the complaiand the
complainant’s claim for damages. It submits tha ttomplainant
has not demonstrated that she suffered any injsrg &esult of the
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impugned decision or that she has a legitimatedatén pursuing this
complaint. Indeed, she informed the President ADEhat she would
donate any financial award made to a cat shelteichnillustrates that
she has no personal stake in the outcome of this. ¢a addition, she
has not adduced any evidence of bias, malice oropgy purpose
which would justify an award of moral and exempldamages, nor
has she shown that the length of the internal grieg process caused
her any damage.

CONSIDERATIONS

1. The complainant was a staff member of the Inteonati
Fund for Agricultural Development (IFAD) from 16 nleary 2006
until her resignation on 23 March 2007. She seelgnent of the
sum of 1,676 United States dollars which she clagmue to her by
way of rental subsidy, together with moral and eplamy damages
and costs. She contends that she is entitled tath@unt claimed
for rental subsidy on two grounds. First, she ctaimat the amount
actually paid to her during her service with IFAB lhbased on a
wrongful implementation of the rental subsidy sckedesigned by
the International Civil Service Commission (ICSQ)igh, she argues,
is binding on IFAD. Her second claim is that thiui@ to pay her the
rental subsidy in accordance with the ICSC scheomstituted unfair
and discriminatory treatment.

2. The complainant’s rental subsidy claim was firgbrauted
on 21 February 2007, shortly before her resignatiimk effect. Her
claim was rejected on 15 March 2007 and, on theesda, she asked
to have the matter brought before a facilitator. DMarch 2008 the
facilitator informed the President of IFAD that tfailitation process
had been terminated without agreement being readlredsame day,
the complainant lodged an appeal with the Jointedtgp Board. In its
report, which was submitted to the President od&@uary 2010, the
Board recommended that her appeal should be disthissd, acting
on that recommendation, the President did so oM&th 2010. This
is the decision impugned before the Tribunal.
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3. Before turning to the complainant’'s arguments, §t i
convenient to consider an application by IFAD tlfa¢ complaint
be dismissed on the ground that the complainantnibagiterest in
the outcome of the proceedings. In this regard,OFfers to a
statement by her shortly after filing her request facilitation, that
she would donate the money claimed to a cat shéftesupport of its
application, IFAD refers to Judgment 764 in whibke fTribunal held
that a decision can only be challenged if it caubescomplainant
injury. The application is misconceived. If the q@amnant was entitled
to the amount claimed, she suffered injury as alres the decision
rejecting her claim. Moreover, she is entitled tispdse of her
property in any way she sees fit and retains aopeisinterest in
the outcome of the proceedings, even if she inteindthe event of
success, to give the money to a cat shelter.

4. It is not in dispute that, unless IFAD is bound the
ICSC scheme, the terms of the complainant’s conteatitled her
only to the money actually paid to her by way ofteé subsidy. That
money was paid in accordance with Section 3.2 &DIB Human
Resources Procedures Manual which implemented tesident’s
Bulletin PB/07/03. That bulletin, a copy of whiclagvattached to the
complainant’s letter of appointment, introducedyatesm by which a
lump-sum calculation was made of the rental subp@yable under
the ICSC scheme for seven years and that sum wadglilided by 84
to give a fixed amount to be paid each month oher geven-year
period. Under the ICSC scheme, however, an annei@eptage of
80 per cent is payable for the first four yearslueng to 60 per cent
in the fifth year, 40 per cent in the sixth yeada0D per cent in
the seventh year. The result of this is that agrete whom a rental
subsidy is paid in accordance with the ICSC scherfigeceive more
in the first four years than a person paid in adance with the
President’s Bulletin PB/07/03.

5. In Judgment 1086, under consideration 6, the Tabteld
that an international organisation that had acckefite ICSC Statute
“was bound to apply [its] recommendation insofar iagvas not
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in doubt”. The complainant contends, by referenzeinformation
available on the ICSC website, that the ICSC resiisidy scheme
applies throughout the UN common system to whichADOF
belongs. She points out that the common systemdésigned to
avoid serious discrepancies in terms and conditddresnployment, to
avoid competition in recruitment of personnel aondfacilitate the
interchange of personnel”. However, this does stat#ish that IFAD
has accepted the ICSC Statute. On the contrappears that the
Executive Board of IFAD decided in 1978 that it Wboot participate
in the ICSC but would have observer status. Moredhe agreement
between IFAD and the United Nations requires oriigt tIFAD
“co-operate with the [ICSC] on matters concerning tegulation and
co-ordination of the conditions of service of stadfnd not, as in
the case of certain other organisations, that gré¢a to develop
common personnel standards, methods and arrangé€mEren so,
the Executive Board of IFAD adopted a Human Resssuieolicy in
2004 which, in Section 9.3, provides that “[t{ihdasa and benefit
levels shall follow the methodology followed by thimited Nations
Common System, as applied to various duty statiofisat stops short
of obliging IFAD to implement ICSC recommendatioAscordingly,
the argument that IFAD is bound to implement thes@Crental
subsidy scheme, whether by virtue of Section 9.3it®fHuman
Resources Policy or otherwise, must be rejected.

6. The complainant’s argument that she was treatedinynf
and in a discriminatory manner is based on the, fadmitted by
IFAD, that in the case of three other staff mempérpaid rental
subsidies that equated with those payable undelGB&€ scheme.
One of the staff members concerned was appointddrebehe
President’s Bulletin PB/07/03 was promulgated. Okieer two were
Assistant Presidents whose recruitment is not gecerby the
Human Resources Procedure Manual, Section 3 ofhwihiplements
President’s Bulletin PB/07/03 with respect to thental subsidy.
Moreover, it appears that the Assistant Presiderte appointed for
three years without any expectation of renewal ediéer and that
their salary packages were negotiated with therivithgally. In these
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circumstances, the complainant was not in the saoséion in fact
and in law as the three persons concerned andyrisequence, her
argument that she was treated unfairly and in eridisnatory manner
must be dismissed. Nor is her argument advancetidbfact that the
rental subsidy scheme was changed for newly apgmbstaff in 2009.

7. The complainant’s claim for payment of additionabnies
by way of rental subsidy must be dismissed. Thahdgeo, and
subject to one matter to which it is necessaryetf@rr her claim
for moral and exemplary damages must also be digahisThe matter
to which reference should be made is the interriavgnce process
which, taking into account the facilitation processok a little more
than three years. The facilitation process, which prerequisite to the
filing of an appeal, took almost one year. This wag in large part
to statements made from time to time by the Adrai®n that a
solution was likely to be found. The proceeding$otee the Joint
Appeals Board took 22 months. Part of this delaypproximately five
months — was due to the failure of the Administratto provide
information requested by the Board. The remaindethe delay is
unexplained. The issues were relatively simple,iraficated by
the brevity of the Board's report. Moreover, it epps that the
Board failed to make available to the complainamtaral that it
had obtained from the Administration. In these winstances, the
complainant is entitled to moral damages in the stfirh,000 euros
with respect to the internal grievance process.ittpgucceeded in
part, she is entitled to costs in the sum of 300%u

DECISION

For the above reasons,

1. IFAD shall pay the complainant moral damages inalmmunt of
1,000 euros.

2. It shall also pay her costs in the amount of 30d@u

3. The complaint is otherwise dismissed.
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In witness of this judgment, adopted on 4 May 208, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign be&swvdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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