Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3136

THE ADMINISTRATIVE TRIBUNAL,

Considering the third and fourth complaints filed Mr D.C. P.
against the World Health Organization (WHO) on 3yM2010, the
Organization’s replies of 28 September, the comaldtis rejoinders of
21 October 2010 and WHO's surrejoinders of 2 Fatyrg@11;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, an Indian national born in 195%ngd the
Organization’s Regional Office for South-East AYBEARO) on
9 August 1983 as a Clerk | at grade ND.03. In MatéB4 he was
promoted to grade ND.04 and in June 1991 to graBeOB® On
6 December 2000 he was promoted to Assistant dedw.06 in the
Communications and Records Unit of the DivisionAdiministration
and Finance. He was then assigned until 24 Septei2d@l to
perform the duties of a vacant post at grade NBu@¥ in April 2003
he was reassigned to the Education, Training armp@&@t Unit as
Award Assistant at grade ND.06.
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In April 2003 the complainant submitted an applmatfor the
post of Administrative Assistant (Head of the Comimations and
Records Unit), at grade ND.O7. In April 2004 he wdsrmed that he
had not been shortlisted and would not be intergtevin July of that
year Mr K. was selected for the post.

In August 2004 one of the five candidates shoettidor the post,
Mr S., challenged the appointment of Mr K. Aftervimy appealed
unsuccessfully to the Regional Board of Appeal (RRBAe brought
the matter before the Headquarters Board of ApfidBIA), which
found that the selection panel for the disputed pasl breached the
Guidelines for the recruitment and selection of &ahService staff
in SEARO as well as Staff Regulations 4.1 and #.82commended,
inter alia, that the selection should be set aaiutt that a new panel
should be established. By a decision of 5 April 2@be Director-
General set aside the selection of Mr K., who wabssequently
reassigned to another post at grade ND.07, ancdstdtat the
selection process should be resumed from the ietgrstage, that a
new selection panel would be appointed to condiderapplications
and other relevant material of the existing candisldn the event
that they wished to be considered again for the, posl that the new
selection panel could reinterview the candidatesdessary.

The disputed post was not re-advertised. On 30 M&96
the original five shortlisted candidates were askethey wished
to be considered again for the vacancy and thradesh, including
Mr S., affirmed their continued interest. In an ainof 31 May the
complainant expressed his concerns about the rekwsa&ection
process and asked the Director of WHO's Officeréitnal Oversight
Services to intervene in that process. On 12 Joadirector replied
that he would not do so. In the meantime, the nelection panel
unanimously recommended that Mr M. should be setefdr the post
and the Regional Director accepted this recomméndaMr M.’s
appointment was publicly announced in SEARO on ReJ2006.
That same day, Mr S. filed an appeal with the RBAallenging
Mr M.’s appointment.
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By a memorandum of 19 June 2006 to the Regionadnael
Officer, the complainant and five other staff mensbenquired about
the vacancy notice for the disputed post, statiag they had not seen
a recent announcement. By a SEARO memorandum dti36 2006,
the Regional Personnel Officer informed the commaat that, inter
alia, Mr M. had been selected for the post. On @#§ 2006 he was
also informed that the Regional Director’'s decigioiselect Mr M. for
the post was final. On 18 September 2006 the cdngia filed a
notice of intention to appeal against that decisiith the RBA.

In December 2007 Mr S. was informed that the Reaji@irector
had decided to set aside Mr M.’s appointment, andlounds that
the selection procedure had been flawed, and terotdat the
procedure be restarted from the point of the emamely his own
consideration of the candidates whose names wenaifded to him
by the selection panel. WHO did not re-advertise Wacancy and
Mr S. was subsequently selected for the disputetl\pibh retroactive
effect from 7 June 2006. The Director-General tenided that the
appointment of Mr S. would have retroactive effieotn 2 June 2004
instead.

Meanwhile, on 30 October 2007 the RBA issued ifsoreon
the complainant's appeal of 18 September 2006 apadr M.'s
selection. It found the appeal receivable and rewended, inter alia,
that the complainant should be awarded compensétiothe injury
he had suffered due to the loss of a promotion dppity. By a
letter of 28 December 2007 the Regional Directdiorimed him
that his appeal was rejected as irreceivable. Odabdiary 2008 the
complainant appealed that decision to the HBA, tvhiegistered it
under No. 681. That same day he filed a secondaappth the RBA,
challenging Mr S.’s appointment to the disputedtpos

In its report of 29 September 2008 the RBA reconueen
that the complainant’'s second appeal should beisksth and on
17 October the Regional Director endorsed that megendation.
In December 2008 the complainant lodged an appeainst that
decision with the HBA, which registered it under.NO7.
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In its initial report of 12 January 2009 on appblal. 681 the
HBA recommended that that appeal should be disghibseause the
complainant had no cause of action. On 15 Junedh®lainant was
appointed to the disputed post following a competiselection. By a
letter of 1 July 2009 the Director-General notifieich of her decision
to dismiss appeal No. 681 as irreceivable. In amé-to the Director-
General of 22 July the complainant stated thatdwetieen denied the
right to be heard before she had taken her deci€lar24 September
he was informed that the Director-General had detith withdraw
her decision of 1 July 2009 and to resume the dicgs in appeal
No. 681. In November 2009 the complainant parttgidain oral
hearings before the HBA for both of his interngbagls.

In its second report on appeal No. 681 the HBA imaunsly
found that the complainant had suffered harm dudaws in the
selection process. In particular, the decision ppoint Mr M. to
the post without re-advertising the vacancy, foricwhthe vacancy
notice had been issued three years previously, degtived the
complainant of the opportunity to compete for anpotion. The HBA
recommended that the complainant should be awaBd#D United
States dollars in compensation, and costs.

In their report on appeal No. 707 all members & tHBA
agreed that the Administration had tried to recttig problem with
the selection process and that both the Directore@® and the
Regional Director had discretionary authority tketalecisions in this
respect. A majority of the members found that, altyh they could
not identify a specific rule that had been brokémyould have been
reasonable to re-advertise the vacancy. By appgintir M. and,
subsequently, Mr S. to the disputed post on théshkafsa vacancy
notice that was more than three years old, the Attnation
had deprived the complainant of the opportunityctanpete for a
promotion. In addition, the decision to resume s$kéection process
at the interview stage had ultimately resulted monpotions for
three other staff members and injury to the complat. The majority
recommended that he should be awarded compensatibe amount
of 8,000 dollars. However, a minority of the mensbfaund that the
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Administration had acted in good faith, that theebior-General and
the Regional Director had not exceeded their aitjhcand that the
decision to resume the selection process at thevietv stage had
been taken in WHO's interest and had not breadhedbtaff Rules. It
also found that the complainant had not suffereg harm and
recommended that the appeal should be dismissed.

In a letter of 31 March 2010 the Director-Generdbimed the
complainant that she had decided to dismiss bothisoappeals. She
questioned whether his appeals were receivabl@tipgiout that he
had failed to appeal the initial decision not teeriew him and that
he had not appealed his non-selection or Mr K.jsoagment to the
post. Furthermore, in her view, his appeal to tH&ARegarding
Mr M.’s selection had not been lodged within thesmribed time
limits. In addition, Mr M.’s appointment had beeet @side before
the complainant appealed that appointment to thé\,Hid while
his appeal against Mr S.’s appointment was pentlisgcomplainant
himself had been appointed to the disputed postbowiolg a
competition. Consequently, it was questionable twreta cause of
action existed at the material time or still exist®©n the merits, the
Director-General explained that she agreed withntirgority opinion
in appeal No. 707 and stated that, for the reasankned in that
opinion, she was dismissing both of his appealst Ththe impugned
decision in both complaints.

B. Referring to the Tribunal’s case law, the complatreubmits that
his third complaint is receivable because he coudldfile an appeal
until Mr M. had been appointed to the disputed pos2006. He
points to the second report of the HBA on appeal 881 and asserts
that the Administration raised objections to theereability of his
appeal but, having heard those arguments, the HigA tonsidered
the appeal on its merits.

He submits that his fourth complaint is receivalgi@en that he
could not challenge Mr S.’s appointment until 20Bdrthermore, the
Administration did not object to the receivabilibf that challenge
during the proceedings in appeal No. 707.
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On the merits, the complainant asserts that thearfbzgtion's
decision to resume the selection process for tlsputied post at
the interview stage was unlawful. In his view, WHi@eached the
principles of equal treatment and natural justice @olated the Staff
Regulations by failing to allow him to compete the post when the
selection process was resumed.

He argues that he in fact lost three opportuniit@spromotion,
because both Mr K. and Mr M. were subsequentlysigaed to other
vacant positions at grade ND.Q7 after their respeeppointments to
the disputed post were set aside and Mr S.’s appeint did not
follow an open competition procedure.

The complainant disputes WHQO's assertion that kigncfor loss
of opportunity for promotion is speculative and ng@ints out that,
following a 2008 vacancy announcement, he was apgaito the
disputed post in the first open competition held that post since
2003.

He accuses the Director-General of abuse of atyh@rguing
that she rejected the HBA’'s recommendation in Aigdér in appeal
No. 681 on the basis of the dissenting minoritynapi in appeal
No. 707. He also asserts that he has suffered pwgibal, moral and
material injury.

In his third complaint the complainant seeks anrdwia the
amount of 2 million United States dollars as congation for the
Organization’s “two illegal selections”. In his fidh complaint he
claims damages in the amount of 1 million dollémshoth complaints
he asks the Tribunal to assign responsibility fdratvhe describes
as a “wanton abuse of authority” and he claimsscivsthe amount of
5,000 dollars, as well as any other compensatienTtibunal deems
just and fair. He also applies for an oral hearing.

C. Inits replies the Organization submits that theplainant’s third

and fourth complaints are linked because they r@isemon issues of
fact and law, the pleadings are largely interdepathdand both
complaints impugn decisions conveyed to him bynglsiletter from

the Director-General. Consequently, it requeststtiey be joined.

6



Judgment No. 3136

The defendant contests the receivability of botmmgaints,
relying on the conclusions reached by the Dire@eneral on this
issue in her letter of 31 March 2010.

On the merits, WHO asserts that the action it tbmkcorrect
defects in the initial selection process by resgniirat the interview
stage did not violate any internal regulationsesubr policies and the
related decisions were within the authority of ector-General
and/or the Regional Director. The decision to resuhe selection
process was taken in WHQ's interest and in gooti.fain addition,
the complainant’s opportunity to compete for thepdied post was
not affected by the resumption of the selectiorcess at the interview
stage. He had been given the opportunity to comgetehad in fact
applied for the post and participated in a writtist. Based on
the results of that test, he was not invited tarderview or selected
for the post, and he did not challenge those dawssiwithin the
prescribed time limits.

WHO asserts that it did not breach the principle egfual
treatment. The complainant was treated in the semne as other
similarly situated staff members who had competadttie post but
who had not been shortlisted for an interview.Ha Organization’s
view, neither the complainant’s evaluation of thé@ability of Mr K.,
Mr M. and Mr S., nor his subsequent appointmerthéodisputed post
are evidence that he would have been successfutompetition had
it issued a new vacancy notice earlier.

It submits that it dealt with the complainant’s ieais appeals in
good faith during the internal appeal processpfiases his claim for
exemplary damages and states that he was treatbddignity and
that the course of action it followed in this matteas not motivated
by malice, ill will or personal prejudice.

D. In his rejoinders the complainant presses his pldascontends
that the events leading to his two complaints afeerént and he
opposes WHO'’s request for joinder. He asserts that third
complaint is receivable, not only because he fiésl appeal with
the RBA within 60 days from the communication of 3dly 2006
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confirming the decision to appoint Mr M. to the tested post, but
also because both the RBA and the HBA confirmedréoeivability

of appeal No. 681. He points out that the HBA algzheld the
receivability of his second appeal and that hisrtfoicomplaint is

therefore also receivable.

E. Inits surrejoinders WHO maintains its positiorfuli.

CONSIDERATIONS

1. Before turning to the substance of the complaibt&
preliminary matters will be considered. First, sirthe two complaints
before the Tribunal concern the selection processgarding the
same post and share, to a significant extent, tomesfactual
background and raise common issues of fact andaladvseek the
same redress, they are joined to form the subjeet single ruling.
Second, the complainant applies for an oral hedanghe purpose of
clarifying his case. However, he has not identifeed/ evidence he
wishes to adduce or any clarification that he canmake equally well
in his written pleadings. Further, as these comydalargely address
questions of law an oral hearing will not be ordere

2. In 2003 the complainant participated in an openmetition
for the post of Administrative Assistant (Head loé {Communications
and Records Unit). The competition process involttege steps: a
written examination, an interview, and a final séten by the
Regional Director. Fifteen staff members applied floe post, of
whom five were shortlisted for interviews. The cdampant was not
among them. The Administration advised the complatithat he was
not on the list of candidates to be interviewed anduly 2004 the
successful candidate, Mr K., was appointed to te.p

3. On 5 August 2004 one of the shortlisted candidadssS.,
successfully appealed the result of the initiales@gbn process on
the grounds that it had been procedurally flawedApril 2006 the
Director-General set aside Mr K.’s selection andieoed a resumption
of the selection process from the point of the rerire. the interview

8
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stage. WHO did not re-advertise the vacancy andctimplainant’s
candidacy was not reconsidered. Mr M. was the ssfogkecandidate
in the resumed selection process which concludeldiire 2006. This
process is the subject of the complainant’s thinchjglaint.

4. On 13 June 2006 Mr S. appealed the selection s
and was informed on 10 December 2007 that the RabiDirector
had set aside Mr M.’s appointment and ordered that selection
process be restarted from the point of the erramely his own
consideration of the candidates forwarded to himtly selection
panel. As before, WHO did not re-advertise the wmaga In this
latter selection process, Mr S. was the succesafudidate and he was
eventually appointed to the post with retroactiviea from June
2004. This process is the subject of the compldmévurth complaint.

5. On 18 September 2006 the complainant appealed My M.
selection to the RBA. The Regional Director did aotept the RBA's
finding that the appeal was receivable or its rebemdation that
the complainant be awarded compensation for losa pfomotion
opportunity. He therefore informed the complainant28 December
2007 that he had decided to dismiss his appealraseivable. The
complainant appealed that decision to the HBA onJdduary 2008.
On the same day he filed an appeal with the RBAl@hging Mr S.’s
appointment. The RBA did not find in favour of tbemplainant and
the Regional Director informed him on 17 Octobeb&@hat he was
dismissing his appeal. The complainant appealeddéeision to the
HBA on 15 December 2008. For the purpose of resglthe present
case, a review of the HBA's recommendations is oesgary. On
31 March 2010 the Director-General dismissed bppieals.

6. In both complaints the issues of receivability are
determinative. In the third complaint, WHO submitkat the
complainant did not file his notice of intention tappeal the
decision to appoint Mr M. to the disputed post witle RBA until
18 September 2006, that is well beyond the sixty-time limit
provided for by Staff Rule 1230.8.3. WHO notes tifegt complainant
was informed in June 2006 of Mr M.'s selection fibhre post.

9
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It maintains that subsequent correspondence froen Riegional
Personnel Officer merely reiterated that decisind did not operate
to reset the time within which an appeal had tdilbd.

7. The complainant maintains that he received the
Administration’s final decision on Mr M.’s appoinemt on 31 July
2006 and that his appeal of 18 September to the RB#, therefore,
filed within the statutory time limits. Relying odudgment 2868,
under 12 and 13, he argues that, as WHO did netbtw) receivability
during the internal appeals process, it may nosodmow. He also
argues that, since the HBA accepted his versioth@ftimeline that
included the receipt of the notice of the contestecision on 31 July
2006, receivability cannot now be challenged. lyasti relation to
the correspondence from the Regional Personnetéffihe points
to Judgment 2901, under 10, in which the Triburtzdeoved that a
complaint can be receivable “notwithstanding theigxof the time
limit for filing [...], if a particular step taken bgn organisation, such
as sending a dilatory reply to the complainant,hmigjve that person
good reason to infer that his or her claim is stiltler consideration”.

8. The documentary record directly contradicts the
complainant’s assertion that he did not receive fihal decision
regarding Mr M.’s appointment until 31 July. Thegimal Personnel
Officer wrote to him on 30 June 2006 stating tHghe selection of
Mr [M.] has been made against Vacancy Notice 2003/]. Further,
there is nothing in the Officer's memoranda of hd 81 July to the
complainant from which it could be inferred thatireal decision had
not been taken. Moreover, the memorandum of 31 Jodyely
confirms the decision at issue.

9. While it is true that the RBA’'s report, the Regibna
Director’s decision and the HBA report do not dssthe question of
whether the complainant’'s appeal is time-barre@ ioonsistent and
clear manner, in her decision of 31 March 2010DIrector-General
specifically addressed the issue. She stated:

“[Y]ou were informed of Mr [M.]'s selection in Jun2006. You appealed
his selection with the Regional Board of Appeal onSEptember 2006. |

10
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note that this matter was not addressed by the HB&] would consider
that, on the basis of those two dates, your appeal filed out of time
under the Staff Rules and was therefore irreceivable

10. As the Director-General’s decision included a firgdiin
relation to receivability, it is a live issue inetlpresent complaint. It
is also observed that, in these circumstances, ctiraplainant’s
reliance on Judgment 2868 is misplaced. The Tribage@ees with the
Director-General’s conclusion that the complaingankird complaint
is time-barred.

11. As to his fourth complaint, according to Article, Il
paragraph 5, of the Statute of the Tribunal, tordeeivable claims
must relate to decisions involving the terms of taffsmember’s
appointment or the provisions of the Staff Regolai The Tribunal
observes that the complainant’s involvement in gbkection process
for the relevant post ended in April 2004, whenw@es informed that
he had not been shortlisted for an interview. Herdit challenge that
decision when it was rendered and he does noteatiew that it was
improperly taken. Subsequent to the complainarimimation from
the applicant pool, the selection panel erred bngato refer Mr S.’s
name to the Regional Director. Mr S. was able, lan liasis of that
error, to appeal successfully the decision appuiniilr K. to the post.
The complainant did not challenge Mr K.’s appointinat the time.
The subsequent decision to resume the selectiocegsofrom the
stage of the Regional Director’s considerationhe hames referred
to him by the selection panel did not concern tbenglainant; he
had already been validly screened out of the psoegsthat point.
It follows that it cannot be said that the decisiorany way engaged
the terms of the complainant’'s appointment or Wredcthe Staff
Regulations. Accordingly, the complainant’'s fourtomplaint is
irreceivable.

DECISION

For the above reasons,
The complaints are dismissed as irreceivable.
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In witness of this judgment, adopted on 10 May 2042 Seydou Ba,
President of the Tribunal, Mr Giuseppe Barbagaliadge, and Ms
Dolores M. Hansen, Judge, sign below, as do |, €ath Comtet,
Registrar.

Delivered in public in Geneva on 4 July 2012.
Seydou Ba
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet

12



