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113th Session Judgment No. 3131

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Miss A. &jainst the
World Trade Organization (WTO) on 16 March 2010 aodrected
on 23 April, the Organization’s reply of 27 Mayetltomplainant’s
rejoinder of 1 September and the WTQO's surrejoinafeb October
2010;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case are set out in JudgB@@ delivered
on 6 July 2011 on the complainant’'s first complaiBtffice it to

recall that from May 1995 the complainant, who hagn employed
for three years by the Joint Medical Service of theted Nations,
which was administered by the World Health Orgatitzra(WHO),

worked as a nurse of the WTO Medical Service while was still
employed under a five-year contract with WHO, whighs due to
expire on 31 May 2006. Having decided to sepanaim fthe Joint
Medical Service and to form its own Medical Seniitdanuary 2004,
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the WTO employed her under a two-year fixed-ternmtiamrt
beginning on 1 March 2006.

The complainant’'s performance evaluation reports2f@06 and
2007 revealed that she “[did] not fully meet perfance requirements”.
Having been informed by a memorandum of 29 Febr2ad8 that
her contract would be renewed for one year onlg shote to the
Director-General challenging that decision, anchtfiled an appeal
with the Joint Appeals Board. On 26 November 200@ svas
informed that, owing to the restructuring of the dital Service, her
post was being abolished, and her contract woulkdbeorenewed
beyond its expiration date of 28 February 2009aByemorandum of
18 February 2009 the Director-General informedthat on the basis
of the Board’s recommendation on her appeal he degded to
replace her last contract by a two-year contradirgnon 28 February
2010. In view of the abolition of her post and ihgossibility of
deploying her elsewhere, her termination would tefitect on 31 May
2009. As the restructured Medical Service was tmbe operational
on 1 March 2009, he had also decided to pay theplznant an
indemnity in lieu of notice. She would also rece&etermination
indemnity in accordance with Staff Rule 111.8.

On 20 March, in a memorandum addressed to the toirec
General, the complainant deplored the fact thavraliing to the table
in Annex 4 to the WTO Staff Rules her terminatiodemnity, which
was equivalent to nine weeks’ net salary, corredpdrto a period of
service of less than six years. Referring to timgl@age used in Staff
Rule 111.8(b), she asserted that she had beeromificous service
with the WTO in pay status” for 14 years since,iageccording to
that Rule, length of service applied “regardlesgypke of contract”.
For that reason, she considered that she waseentdla termination
indemnity equivalent to eleven and a half montlet’salary. She also
pointed out that she had not received the separgtiant provided
for in Staff Regulation 10.7. In a letter dated 2@ril she was
informed that the Director-General considered tthet amount of
her termination indemnity had been calculated cblyregiven that
she had been employed by the WTO for only threesyéte therefore
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took the view that the condition set down in SRéfgulation 10.7(b)
for the payment of a separation grant, namely s&joar upon
completion of a minimum of ten years of serviced haot been
fulfilled.

The case was taken to the Joint Appeals Board,haibgued its
report on 27 November, recommending by a majohigy the decision
of 20 April should be maintained. However, in aseisting opinion
one member of the Board, in consideration of “&lk tparticular
circumstances of the case”, recommended that theimstration
should pay the complainant “additional monetary pensation [...]
on the basis of the principle of equity”. The coaipant impugns the
final decision of the Director-General, dated 15c&aber 2009,
confirming the decision of 20 April 2009.

B. The complainant takes the view that as she waafansember of

the Joint Medical Service of the United Nationsgresd to the WTO,
when the WTO proposed employing her she should baee treated
no differently from the staff members of the InterCommission

of the International Trade Organization (the ICIT@hen that

body ceased to exist and the Secretariat of the W&® set up on
31 December 1998, given that her factual and Isgahtion was the
same as theirs. However, in calculating the indéesdue to her, the
WTO had not taken into account the full duratiorhef employment,
on the basis of which she claims that she wasititienvof completely

unwarranted discrimination. She also contends thatumber of

documents showed, if not an express intention erp#rt of the WTO
to ensure the continued employment of the stathefJoint Medical

Service of the United Nations assigned to the W{Orbassigning”

or “transferring” them to the Medical Service c€tWTO, at least that
the matter was left in doubt, resulting in a misenstending on her
part. It is regrettable, in her opinion, that thd @/never warned her
about this, and did not draw her attention to thet that the Notice
of Personnel Action dated 24 March 2006, which de=ived after
signing her contract, specified that the date oitlwkhe began work,
for the purpose of determining her contractual tsgio indemnities,

would be 1 March 2006.
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The complainant also asserts that the purpose @fff St
Rule 111.8(b) is to make clear that it is the teffctive period of a
staff member's service which should be taken intmoant in
calculating the termination indemnity. By adoptiadrestrictive and
artificial” interpretation of that paragraph, thel® treated her in an
especially inequitable manner, failing to take iatzount the “unique
circumstances of [her] case”. She argues that thet rappropriate
interpretation would have been that she was cootisly employed
and paid by the WTO for 14 years. In these circamsts, she
contends that she is entitled to a termination rimtiey equivalent to
eleven and a half months’ net salary, and a sdpargtant equivalent
to one month’'s net salary, in accordance with Anrexo the
Staff Rules. Referring to the dissenting opinionooyg member of the
Joint Appeals Board, she adds that were the Tribtodind that
the applicable provisions did not allow it to reacklecision, it could
nevertheless “find in [her] favour on the basiseqtliity”. Lastly, she
points out that by paying her only about one sbthhe indemnities
to which she was entitled, at a time when her stanavas “especially
vulnerable and difficult [...] in financial terms"hé WTO had caused
her serious material injury.

The complainant requests the Tribunal to set aidempugned
decision, to fix the amount of her termination inghéty at eleven
and a half months of net salary, and to order Hie be paid a
separation grant. Subsidiarily and “on the basieafity”, she asks it
to order the WTO to pay her whatever sum it deepmapriate by
way of “additional monetary compensation” for hernination of
employment. She also seeks an award of damagebkdanjury she
claims to have suffered, and 5,000 francs in costs.

C. In its reply the defendant states that the comparidrawn by
the complainant with the staff of the ICITO is “enable”. The
Secretariat of the WTO may well be, in legal terfitee successor
to the ICITO”, however there was no legal link beém the
United Nations Joint Medical Service, “an organtted WHO”, and
the Medical Service of the WTO. Concerning the winstances
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in which the complainant signed her contract witle WTO, the
defendant submits that it cannot be accused dhdaih its duty of
care towards her, but rather, that the complaitanself had been
negligent, because she did not pay due attentiothégoNotice of
Personnel Action of 24 March 2006.

The defendant also points out that the Statute Rulds of the
Tribunal do not expressly provide for it to reacdexisionex aequo
et bong and observes that in its Judgment 14 the Tribbadl ruled
that “the judge is bound to observe strictly thieesuof law and can
have recourse to equity only in the event of la€lkclarity of the
text or silence of the regulations”. However, itsass that Staff
Rule 111.8(b) is not in any way obscure, and thahis case it was
interpreted according to its terms. It maintairet tlas the complainant
became a staff member of the WTO only on 1 Mardb62@here has
been no error in calculating her termination indéyprand she is not
entitled to a separation grant.

D. In her rejoinder the complainant reiterates herummgnts,

emphasising that a number of communications fraenii O led her

to believe that she would be transferred undeisétlee conditions as
staff members of the ICITO.

E. In its surrejoinder the defendant maintains itsitpos arguing
that the complainant is alleging wrongful condugt the WTO to
conceal her own want of diligence, in the hopeiradricial gain.

CONSIDERATIONS

1. The complainant, who was employed by the UniteddWat
Joint Medical Service administered by WHO, had beenking for
the WTO Medical Service as a nurse since May 13&en the
WTO decided to separate from the Joint Medical Serand to form
its own Medical Service from 1 January 2004, sheepied the offer
made to her to continue working in the new servi¢ewever, under
an agreement between the two organisations whidlired in force
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until 28 February 2006, the complainant remaineavigionally in

the employ of WHO, her services being made avalablthe WTO
against reimbursement of her salary. From 1 Mar@62she was
employed by the WTO under a two-year fixed-termticamst.

2. Soon after the establishment of the new MedicaliSer
differences of opinion arose between the complai@aud her first-
level supervisor, Dr M. The deteriorating relatibipsbetween them is
the source of allegations by the complainant oagsment, in another
suit now pending before the Tribunal.

3. On 29 February 2008 the complainant was informed by

the Director of the Human Resources Division thatthie light of
her performance evaluation reports in which Dr Mated that
her performance for the years 2006 and 2007 “did fully meet
performance requirements”, her contract would bewed for only
one year, i.e. until 28 February 2009. She lodgednternal appeal
against this decision on 15 April 2008.

4. In the meantime, the WTO had begun a review ofrthe
and structure of the Medical Service, based orrébemmendations
of its own Joint Advisory Committee and an auditresied to
an expert from théidpitaux Universitaires de Genéevehis review
resulted in a thorough restructuring of the MedBatvice with effect
from 1 March 2009, which resulted inter alia in #isolition of the
complainant’s post.

5. On 18 February 2009 the Director-General made &idec
on the appeal lodged by the complainant againsaltioge-mentioned
decision of 29 February 2008. In conformity witle ttecommendation
of the Joint Appeals Board, which had found tha gerformance
evaluation reports for 2006 and 2007 were Vvitiabgd procedural
errors, he set aside the decision and extendedcdhgplainant’s
contract to two years. However, bearing in mind thex post was to
be abolished and that it would be impossible teepdaly her within
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the Organization, he also told her that her empymwrould be

terminated with effect from 31 May 2009. Given tha complainant
was being paid an indemnity in lieu of the threenthe’ notice which

would normally apply, the consequence would bestdime as under
the previous decision, and her employment wouldectonan end on
28 February 2009. In her first complaint before ffebunal, the

complainant impugned this new decision.

6. In accordance with both Staff Regulations 10.3¢a&) 40.6,
the termination would result in the complainant nigeipaid the
termination indemnity governed by Staff Rule 111T8is indemnity
was calculated on the basis that the complainathtble®n employed
by the WTO from 1 March 2006 to 28 February 200t tis, for
three years. The amount of the indemnity was adaogiyd fixed, by
reference to Annex 4 of the Staff Rules, at ninekseof net salary.

7. On 20 March 2009 the complainant requested thecidire
General to reconsider the amount of her terminaiimfemnity,
and also to pay her a separation grant under Redfilation 10.7(b).
In her view, the length of service taken into cdesation for
determining her entitlement to the indemnities urestion should have
included the previous period during which she hautked at the
WTO for the United Nations Joint Medical Servicehigh would
bring the duration of service up to 14 years. Aesult, according
to the rates set for the termination indemnity #vaount of her
indemnity should have been the equivalent of elesad a half
months’ net salary. Moreover, having more than ytears’ service,
she would be entitled to a separation grant egemntab one month’s
additional net salary.

8. On 20 April her request for reconsideration wasniised,
and the case was subsequently brought to the Appeals Board. In
its report, dated 27 November, the Board recomnekibgea majority
that the contested decision should be maintained1® December
2009, in accordance with that recommendation, tliedir-General
dismissed the complainant’s internal appeal.
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9. This is the decision now impugned before the Tratumhe
complainant requests the Tribunal to set it aside also to order
payment to her of an additional amount of termoratindemnity,
as well as a separation grant, in the amountsdstdieve. Relying on
the dissenting opinion of one member of the Joippéals Board,
she makes a subsidiary claim for an equitable awérthdditional
monetary compensation” in the light of her persarisdumstances.
Lastly, she seeks an award of damages for theyirghe claims to
have suffered, and costs.

10. The Tribunal, however, notes that in its Judgmedi(3
delivered on 6 July 2011 it has, in the meantimded on the
complainant’s first complaint seeking that the teation decision
of 18 February 2009 be quashed. While rejectingcth@plainant’s
submissions against the decision to abolish het, posl dismissing
her arguments on various other points, it decideddt aside the
termination decision. It found that the decisionswatiated by the
fact that there had been no proper prior consieraif the matter
by the Appointment and Promotion Board, as requibgd Staff
Regulation 10.8. Consequently, the Tribunal ordéhedWTO to pay
the complainant the salary and other benefits sthddwhave received
until the regular expiration of her contract, flram 1 March 2009 to
28 February 2010, together with interest. From #msunt, however,
the payments already made by the Organization asma@demnity
in lieu of notice and as a termination indemnitg, \aell as any
net earnings of the complainant during that peristpuld be
deducted. Lastly, it ordered the Organization to peer moral
damages in the amount of 15,000 Swiss francs, astk dn the
amount of 6,000 francs.

11. This judgment, which was delivered after the part® the
present proceedings had made their final submisstaas the effect of
overturning the facts in the case by deprivind itmain purpose.

12. As the termination decision of 18 February 2009 besn
set aside, it cannot by definition produce any lleggects. It follows

8
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that it would make no sense to increase the tetinimandemnity
initially awarded to the complainant, or to ordetyment to her of
a separation grant, nor would there be any legsisbfar doing so.
Moreover, by ordering payment to the complainanthef whole of
the salary she would have received until the regakpiration of
her contract, together with interest and moral dgsathe Tribunal
has fully restored her rights and, by so doing, hzade a full
determination of the monetary consequences of étsstbn to set
aside the termination decision. It has also takane ¢o specify that
the termination indemnity received by the complatnahould be
deducted from the salary payments due to her. Btlidethe same
would apply to any additional sum awarded by wayhi$ indemnity
or as a separation grant, had she received thesditse

13. It follows from the foregoing that the claims ta sside the
impugned decision and to increase the amount omitation
indemnity initially paid to the complainant and plagr a separation
grant, are redundant.

14. The same finding must follow as concerns the comald’'s
subsidiary claims seeking the award, on groundseadity, of
“additional monetary compensation” if her entitlethéo the benefits
otherwise claimed were not upheld. As the comptaihas been fully
compensated for the consequences of her terminafiens no longer
a cause of action.

15. Although the Tribunal is not therefore requiredaée upon
the lawfulness of the impugned decision, the compla would
nonetheless be able to claim damages if the dectsal caused her
some identifiable injury.

16. This would be the case, in particular, if she hagkrb
the victim of discrimination in relation to otheta members, as
she claims to have been. But her arguments orstioiee, based on a
comparison with the treatment given in the paghtstaff members
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of the ICITO, are irrelevant. It is not disputedathwhen these
staff members were transferred to the SecretafitieoWTO, which

replaced the ICITO on 1 January 1999, it was mdear c¢hat their
employment status would be continuous as betweenooganisation
and the next. However, the circumstances of the ptaimant’s

transfer in 2006 from the United Nations Joint MwedliService to
the WTO were quite different, if only because thd®@cannot be
regarded as the successor to that service. Asotin@lainant was not
therefore in the same legal and factual situatierth@se other staff
members, she cannot invoke any violation in hee edghe principle

of equal treatment.

17. The complainant could however claim damages ifslaes
also contends, the Organization had failed in utty @f care towards
her by giving her to understand, before she wasuited, that
her years of service in the Joint Medical Serviceid be counted as
part of her total length of service. But apart frahe fact that
the complainant, who was then not yet a staff memlbehe WTO,
cannot plead this duty of care before the Triburthe written
submissions do not show that the information she wi@en by the
Organization was incorrect. Moreover, the Tribunates that the
Notice of Personnel Action dated 24 March 2006 llisigeout the
terms of the complainant's employment, expresstest that the
date of beginning employment for the purpose okieining her
indemnity entitlements under the contract was 1 ddaR006. It
was therefore for the complainant, if she consididrerself justified
in claiming continuity of employment from her preus post, to
challenge that decision within the prescribed tiimni.

18. Lastly, the complainant asserts that the refusajrémt her
the additional sums she was claiming as terminatolemnity and
separation grant has caused her serious matejialy iat a time
when she had lost most of her income because otemsiination.

10
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The Tribunal finds, however, that even if the refusere unlawful,
the complainant has not shown that it caused hgr raaterial
injury distinct from that which has already beendmagood by
Judgment 3010.

19. The complainant’s claim for damages shall therefbee
dismissed.

20. Although the other claims submitted in the comgilaivhich
are largely redundant, are not upheld, the Tribwaalsiders that in
the unusual circumstances of this case the conglirs entitled
to costs. Given that her employment was terminatddwfully, she
was justified in seeking from the Tribunal someigaition of the
pecuniary consequences of this decision. Whatdeotutcome may
have been if the Tribunal had had cause to conghuertotality of
her arguments, to the extent that they cannot garded as blatantly
vexatious, equity requires that, exceptionally, ¢benplainant should
be compensated for part of the costs of the prgseeedings, by
awarding her the amount of 1,000 Swiss francs.

DECISION

For the above reasons,

1. The Tribunal need not rule upon the claims in tbglaint that
the impugned decision be set aside and that thelegmant be
awarded an additional amount of termination indéynrds well
as a separation grant and “additional monetary emsgtion”.

2. The WTO shall pay the complainant the amount 00Q,8wiss
francs in costs.

3. All other claims are dismissed.

11
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In witness of this judgment, adopted on 4 May 2(M2,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jedgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €prRegistrar.

Delivered in public in Geneva on 4 July 2012.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet

12



