Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3126

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr V.C. B. agstinthe
European Free Trade Association (EFTA) on 7 MayO2@EFTA’s
reply of 24 August, the complainant’s rejoinderl®f November 2010
and the Association’s surrejoinder of 4 March 2011;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant is an Irish national born in 196®& joined
EFTA in February 2008 as a Senior Building Supenvisnder a
three-year fixed-term contract at grade B6. Atehd of his six-month
probationary period, his appointment was confirmelthough his
supervisor had raised concerns regarding in péaticuhis
communication style.

The complainant’s duties included supervising twoeptionists.
For several years prior to his recruitment, whethesi of the
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receptionists had been absent, EFTA had frequenthaged a person,
a former staff member, under temporary contractsefmace them.

The complainant considered this person to be aideitfor the

position and he objected to the fact that she weasunerated at a
higher rate than the permanent receptionists. & fihe summer of
2008 he sought to put an end to this arrangement.

Matters came to a head on 4 February 2009 whenngla
meeting with the Deputy Secretary-General and taeids Human
Resources Officer, he refused to accept their eci® recruit the
same person to replace one of the permanent renegtd who was
to be seconded to another division for a shortogeof time. The
following day the complainant wrote an e-mail toe tibeputy
Secretary-General referring to that meeting buttadheir discussion
during the meeting; instead, he criticised the agpeent of the
Senior Human Resources Officer. On 12 February be with the
Deputy Secretary-General and was reprimanded dalliis attitude,
which was perceived as aggressive and insubordifdte Deputy
Secretary-General handed him a note summarising dcussion
and asked him to sign it. The complainant refuseduing that the
note was not valid as it was not signed by the Def8ecretary-
General herself. On 9 March the complainant hadceatimg with the
Deputy Secretary-General for a performance evanaturing which
he was informed that his step increase, which waes id February
2009, had been withheld because of his attitudéhdrevent, the step
increase was granted in May, as agreed, sinceitingisn had not
deteriorated further. Later in May the complainaaguested the
Senior Human Resources Officer to recruit a reoet to replace
temporarily the permanent receptionist who had l&dsy training.
The request was rejected and e-mails were exchangédt respect,
between the aforementioned officer, the Deputy &acy-General
and the complainant. The latter criticised the safuto find a
replacement and stated, in an e-mail of 4 June,“thare [was] no
remedy to stupidity”.

On 5 June 2009 the Secretary-General notified tmptainant
that, in accordance with Staff Regulation 19.1¢i} contract was
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terminated with immediate effect for serious mishart and that he
was no longer allowed access to EFTA’s premiseswvever, his
emoluments would be paid until 5 September 200%® $hcretary-
General noted inter alia that he had been warnatlyoon several
occasions and that he had received a written cermurl2 February
concerning his repeated refusal to obey instrustiand to carry
out certain duties in accordance with his job dpfon, and his
use of inappropriate language in his communicatigitls other staff
members.

On 12 June the complainant informed the Secretanye@l
that he intended to refer the matter to an Adviddoard unless an
amicable solution was found and, on 12 July, hetevio the Staff
Committee requesting that an Advisory Board beupetHe indicated
that he was open to mediation. The following dagy $itaff Committee
forwarded his request to the Secretary-General. ptssibility of an
amicable settlement was discussed during the surbotersince no
agreement was reached, an Advisory Board was set up

The Board met on 10 December 2009. A majority ®hiembers
issued an opinion on 26 February 2010 recommendiag the
dismissal decision be upheld as it was justifiedtlom basis of the
complainant’s misbehaviour. They noted that the mlamant had not
been summarily dismissed, as he had been paid ereots during
a period corresponding to the normal period ofagotiThe majority
further held that an individual termination decisitay within the
Secretary-General's sole competence and that neuttation of
the Staff Committee was required. On the same dairssenting
opinion was issued by the members representingtid® Committee.
They considered that, in accordance with Staff Remun 45, the
Secretary-General should have convened a Conselt&ody and
hence consulted the Staff Committee prior to taking dismissal
decision. In their view, the complainant’'s case dat constitute an
emergency situation warranting a waiver of the atiaion process.
Considering that the dismissal decision was proadigulawed, they
recommended that an amicable solution should bedfowith the
complainant.
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By a letter of 3 March 2010, which is the impugrietision,
the Secretary-General informed the complainant that dismissal
decision was maintained on the grounds that theonajof the
members of the Advisory Board upheld his decisind accepted the
reasons he had given in the letter of 5 June 20(8stify it.

B. The complainant firstly contends that the dismisietision was
unfair, particularly because he received no priarning. He contests
the validity of the written censure on the groutius it is not signed
by its author, nor otherwise authenticated; hessee that he never
agreed to its content and did not sign it. Conegyrihe alleged oral
reprimand he received, he indicates that, accordirgfaff Rule 44.3,
this is not a disciplinary measure. Consequengyoie receiving the
letter of 5 June 2009, he was not aware that His\beur constituted
serious misconduct. He also contests the decisanta pay him
the termination indemnity, as the two conditionssgribed by Staff
Regulation 20.3 for not paying it — misconduct amtsatisfactory
services — were not met in his case. Indeed, #ces were not
considered unsatisfactory.

Secondly, he submits that the dismissal decisions wa
disproportionate, explaining that he never refusefllow instructions
given by his supervisors. He argues that his allggmappropriate
comments in the e-mail of 5 February 2009 may betrowersial
but under no circumstances do they constitute gerimisconduct.
He adds that the e-mails in which he supposedly us&ppropriate
language were replies to provocations; moreovemesof the
objections he raised and which were considerecsiffe were made
in his capacity as a manager. In addition, the isah decision
involved a breach of the rule against double jedyathe decision to
withhold his step increase was a sanction for hiisaéd of 5 February,
and as his dismissal is also based on that e-fmailvas punished
twice for the same offence.

Thirdly, the complainant alleges several “procetfieavs” in the
internal appeal proceedings. He contends intertlaibhe was denied
due process since no Consultative Body was sdihupat respect he
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draws attention to the dissenting opinion of theviddry Board. He
also questions the neutrality of some of the membéthe Board. He
points out that the Board did not issue its opiniathin 60 days of
receipt of his internal submissions, as require&taff Regulation 47:
the Board received them on 2 December 2009 aneédsis opinion
on 26 February 2010.

Fourthly, he contends that EFTA displayed bad fasince the
alleged written censure was not intended to berdecb Indeed, the
Deputy Secretary-General told him that it would bet put in his
personal file but kept as a precautionary measdogeover, his step
increase was due on 1 February 2009, i.e. beforerbe the e-mail
of 5 February which, according to the Deputy SecyeGeneral, was
the reason for withholding it. He also contend4 tha Senior Human
Resources Officer acted in bad faith in refusinmeamf his requests
for staff replacements or training opportunities foembers of his
team.

Lastly, he asserts that EFTA acted in breach oflity of care,
in particular when threatening members of his farmteam with
dismissal if they were found interacting with hinftea he was
dismissed. He adds that his good hame was tarneteédhat he was
prejudiced by the Association’s attitude as he nemployed and
deprived of health insurance coverage.

The complainant asks the Tribunal to set asideihgugned
decision and to order the Association to withdrdwve tallegation
of serious misconduct made in the letter of 5 J2@99. He
seeks payment of emoluments for the period fronmedeaiper 2009 to
31 January 2011 (when his contract was due to expad he not
been dismissed), payment of an amount equivaleritatb of the
emoluments he would have received had his conb@eh renewed,
payment of the termination indemnity and paymentanf amount
equivalent to three months’ step increase. He alsims moral
damages in the amount of 50,000 euros, costs afigyrabolic
retribution to the permanent receptionists”. HetHar asks the
Tribunal to order EFTA to issue a recommendatiotteteand a
statement restoring his good name, which shoulduidished on the
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Association’s intranet, and to lift the ban prohiig his former team
from interacting with him.

C. Inits reply EFTA asserts that the dismissal deaisvas justified.
It explains that, in accordance with Staff Regoiatil9.1(b), the
Secretary-General may terminate the appointmerat staff member
for misconduct and that no termination indemnitysw@ue to the
complainant. Indeed, the situations foreseen ifif &agulation 20.3
for not paying that indemnity are alternative anti cumulative.

According to the Association, the evidence cleaftablished
misconduct beyond reasonable doubt. It statestheaicomplainant
was given several oral warnings, as well as a ewitbne, and that
he had ample opportunities to improve his behavidoreover, the
written warning of 12 February was valid since ¢her no evidence
that it did not accurately reflect the decisiortlué Deputy Secretary-
General and of the Secretary-General. It pointstloat this warning
was attached to a note signed by the Deputy Segr€eneral herself
by which she confirmed that the Secretary-Geneadl dpproved the
text. It adds that applicable rules do not reqtheg a written warning
be issued before a disciplinary sanction is taken.

The defendant contends that the sanction of disiisgas
proportionate. In this regard it emphasises thatwithstanding the
wording of the letter of 5 June 2009, the complainavas not
summarily dismissed, as he was paid three monthslenents.
His constant and recurrent insubordination and limgu behaviour
warranted his dismissal. The decision to prohiloit from entering
EFTA’'s premises was also justified, given that ooé his
responsibilities was to manage the security of bbéding, which
meant that he had all the keys to the Associatiprésnises and might
have used them to access confidential documentSAEE&lso
considers that the decision to withhold his stepease was justified
given his “outrageous behaviour” in February 200%lenies having
breached the rule against double jeopardy, expiginihat the
dismissal decision was taken because the compliraehaviour did
not improve following the warning of 12 February.aldlds that as a
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gesture of good will and in order to try to improttee working
relationship, the complainant’'s step increase watgd in May
20009.

Regarding the alleged procedural flaws, EFTA subnihat
the Consultative Body is not competent to examirdividual cases
of termination and that, even if it were considetecbe competent,
the emergency clause in Staff Regulation 45.5 wddde applied.
Indeed, the complainant repeatedly used aggresaiek insulting
language, which was problematic given that he washiarge of the
security of the building and of welcoming visitolsadds that he was
heard by the Advisory Board and that, consequetitly requirement
of due process in the internal appeal proceedirags met. Moreover,
the Secretary-General did consult the Staff Conemjtt albeit
informally, concerning the complainant’s case.

The defendant denies any bad faith, pointing oat ithproposed
an amicable settlement. Lastly, concerning thegatien that it
breached its duty of care, it submits that the dampant has no legal
standing to claim compensation for third parties, members of his
former team; that claim should consequently be disea.

D. In his rejoinder the complainant reiterates his uargnts.
However, he acknowledges that he hasloms standi to claim
compensation on behalf of third parties and theeefeithdraws his
claim for compensation for the receptionists.

He contends that some of the documents EFTA appetalés
reply were disclosed to him for the first time Iretproceedings before
the Tribunal, and he contests the authenticity avhes of them. He
denies having insulted people. In light of the ises groundless
and calumnious accusations” made by the defendaits ireply, the
complainant seeks an additional 100,000 euros irahtamages, and
he asks that the Association be ordered to pay énoluments
“equivalent to the complete period of [his] secamhtract”, instead
of half of those emoluments as initially claimed: BIso requests that
any monetary compensation granted to him be “dig@th from the
6" of September 2009 at the appropriate rate for foprénterests”.
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E. In its surrejoinder EFTA maintains its position aat#tes note of
the complainant’s decision to withdraw his claimncerning third
parties. It contends that his two new claims fompensation are
inadmissible, having been raised for the first tim¢he rejoinder, and
that in any event they are devoid of merit.

CONSIDERATIONS

1. The complainant is a former staff member of EFTA&. Whs
employed as Senior Building Supervisor from 1 Fabyu2008 until
5 June 2009 when he was dismissed with three migpeilgsin lieu of
notice on the ground of serious misconduct. Theaes given for his
dismissal were his repeated refusal to obey ingtmg, failure to
carry out certain duties in accordance with his g@scription and
the use of inappropriate language in his commuieicatwith other
staff members, including the Deputy Secretary-Garaand the Senior
Human Resources Officer. The complainant refertesl dismissal
decision to the EFTA Advisory Board and, acting the majority
opinion of the Board, the Secretary-General cordiinthe decision
on 3 March 2010. The complainant thereafter irdtlathe present
proceedings seeking material and moral damagesotret relief,
including annulment of the “allegations” of sericussconduct.

2. Although the complainant challenges their signifioa and
the extent, if any, to which the Association maly ngpon them, the
events leading to the complainant’s dismissal atemdispute. Those
events revolve around the employment of a temporacgptionist
whose rate of pay apparently exceeded that of offmanent
receptionists and who, in the complainant’s viewswot suitable for
the position even though she had previously begulady employed
in that capacity. On 4 February 2009 the complairettended a
meeting with the Deputy Secretary-General and taeids Human
Resources Officer at which he was informed thap#rson concerned
would be employed as a temporary replacement feceptionist who
was to be seconded to another division. It is dtatex note handed to
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the complainant at a subsequent meeting on 12 &gbthat, at the
4 February meeting, he “refused to agree to trengament suggested
and would not work with the proposed replacementhi reception
unless forced to do so”. It was also stated in thatie that his
behaviour on 4 February was “improper and alarmiagd his
“language [...] totally unacceptable”. The compéaih acknowledges
in his complaint that he “totally disagreed with atlwas unilaterally
being imposed on [him]” at the 4 February meeting,ain a
subsequent communication to the Deputy Secretanefaé headed
“Gentleman’s Agreement”, he accepted that he hddpgted a defined
emotional state and negotiating tactic” and thatwiés “socially
unconventional, and the boldness of it was expeeemegatively by
the [other] participants”.

3. On 5 February 2009 the complainant sent an e-roaihe
Deputy Secretary-General referring to the meetihg &ebruary but
not to what then occurred. Instead, he used thasomt to criticise the
appointment of the Senior Human Resources Offigeestioning her
qualifications and suggesting that she had beepiajgad because of
her friendship with another staff member so tha sbuld “milk the
EFTA cash cow while acting as a puppet on a stritrgthat context,
he stated, amongst other things, that “[a]pparemtinsparency,
separation of power and conflict of interest areafg gardiste’
concepts to EFTA” and indicated that, if he had amyher “[human
resources] matters of importance”, he would refignt either to the
Deputy Secretary-General or another named seriffrsember.

4. The complainant was called to a meeting with th@uDe
Secretary-General on 12 February 2009 when he aded the note
to which reference has already been made. It vaedsin that note
that, as well as his behaviour at the meeting Bédruary which was
improper, the language of his e-mail of 5 Februaag inappropriate
and degrading. It was also said that he neededhtierstand that
his role did not extend to various activities, udihg recruiting or
interfering in recruitment processes unless inviteddo so. The
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note concluded with the statement that the comaldis behaviour on
4 February and the e-mail of 5 February were instaist with the
culture of EFTA and its Staff Regulations and Rudes that similar
incidents would not be tolerated and would hav@asrconsequences
for his further employment. Although requested to do, the
complainant refused to sign the note.

5. In March 2009, shortly after the events referredabmve
and, probably, because of them, the complainantwitbtthe Deputy
Secretary-General for a performance evaluatiois $tated in a note
of that meeting which is wrongly dated 9 FebruaBp2 that the
complainant was:

“1. Not to interfere in processes or issues nateel to the portfolio of the
senior building supervisor.

2. Not to send out emails entailing negative contsi@bout staff in
general or the decisions, actions of his super@mrandermine them or
their instructions in any other way.”

As a result of his performance evaluation, the dampnt's step

increase was withheld for a period of almost threenths. The

complainant also refused to sign the note concgrhis performance
evaluation. In an e-mail of 20 May 2009 to the DigpS8ecretary-

General concerning the step increase, the compiaindicated that

he had “personally sought and selected two careidatmunerated at
the standard going rate for reception”. It is ackigalged in the

complaint that one such hiring took place on 26 ¢fid009.

6. In late May 2009 the complainant requested the dBeni
Human Resources Officer to hire an external rephece receptionist
for a half day. His request was refused and heimsisucted to cover
the absence of the permanent receptionist frominvhis own team.
When he indicated that this was not possible, teaid® Human
Resources Officer said that she, herself, woulgcthve receptionist’s
absence. Although this proved unnecessary, heensémit that she
would cover the absence prompted an e-mail fronttmeplainant to
her and the Deputy Secretary-General, dated 272089, comparing

10
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her “heroic and noble gesture” to “a Wagnerian drarwith a

postscript adding that she might “want to brushoap[her] English

and French as it [was] not at the standard lewglired on reception”.
A little later, on 3 June, the Senior Human ResesitOfficer sent an
e-mail to various named persons, including the damant and the
Deputy Secretary-General, indicating that the persn whom the
complainant had objected at the meeting of 4 Feipra@09 would

be engaged to provide temporary service as a lieoggiton 8, 9 and
10 June. The following day, 4 June, the complairsamt an e-mail
to the same persons and two others in which hedstdiat he,
himself, would seek “adequate replacement” and that presence
of the person proposed by the Senior Human Ress@ticer was

“unsolicited and [would] be considered as hostifte [the] ground

floor and reception”. He began the e-mail with wtatement that
“[rleception is not a sanctuary for incompetentsgiephant cemetery,
a waste recycling unit or a circus freak show” andcluded with the
observation that “there is no remedy for stupidityhis e-mail was
the immediate cause of his dismissal.

7. Before turning to the complainant's arguments it is
convenient to note three matters. The first is tthet notice of
dismissal referred to “serious misconduct” and wakl to be with
“immediate effect”. Staff Regulation 44 relevanplyovides:

“1. Misconduct shall be understood to mean any appr action by a staff

member in the performance of his duties, any vimfabf his duties as a

staff member, any improper use of his position ataff member for his

personal advantage or any other conduct which témdsing either the
Secretariat or the Association into disrepute.

2. A staff member who is guilty of misconduct oragle work is deemed
unsatisfactory may be subjected to sanctions irordemce with the
disciplinary rules laid down by the Secretary-Gaheln cases of serious
misconduct such sanctions may include summary diahi

3. Entitlement of a staff member summarily dismisgehis emoluments
shall cease on the date of his dismissal.”

As the complainant was paid emoluments for a pesfdtiree months
following notice of his dismissal, he was not sumigalismissed.

11
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8. The disciplinary measures are laid down in Rulevidth is
referred to in Staff Regulation 44 as consistingefitten censure,
suspension without emoluments, demotion or sumndisynissal
for misconduct”. However, Staff Rule 44, paragraphrefers to
termination in accordance with Staff Regulation113hat Regulation
relevantly allows, in paragraph (b), that the SegyeGeneral
may terminate the appointment of a staff member ffasconduct
or disciplinary reasons in accordance with Regoatd4”. Staff
Regulation 19.2 requires three months’ written cetdf termination
together with a statement of the grounds. It isarcl¢hat the
complainant’s appointment was terminated undeif &afjulation 19.
Accordingly, the question is not whether his condoonstituted
“serious misconduct”, but whether it amounted tegunduct.

9. The second matter that should be noted is thatthén
proceedings before the Advisory Board and in thgrseeedings, the
Association has raised matters in purported jastiion of the
complainant’s dismissal that go beyond the growkcified in the
notice of dismissal. This is not permissible. Tdéowl that course
would seriously infringe on a staff member’s righntbe heard before a
disciplinary measure is imposed. Accordingly, thebiinal will
consider only those grounds specified in the notieenely, refusal to
obey instructions, failure to carry out duties aftitk use of
inappropriate language.

10. The third matter that should be noted is that thig matter
referred to in the papers that is capable of ctuistg a failure by the
complainant to carry out his duties is his failtoelrive the Secretary-
General on a particular occasion. The matter isheeidealt with
in the majority opinion of the Advisory Board naorthe Association’s
pleadings. The complainant has provided an exp@madf the
incident and, in these circumstances, it must bk hbkat the
Association has failed to establish that he refuisedarry out certain
duties in accordance with [his] job description”oldover, it appears
from the dissenting opinion of the Advisory Boahaitt there was, in
fact, no job description.

12
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11. The complainant raises a number of other mattest th
he argues constitute “procedural flaws”. It is cement to deal
with three of these matters before turning to tbmmlainant’'s other
arguments. The first is the note prepared followting performance
evaluation of March 2009 and the second is the haitting of
his step increase. The complainant does not deaty b received
the aforementioned note or that it contained thé&esients set out in
consideration 5 above. However, he contends thatprformance
evaluation did not follow required procedures dmat the withholding
of his step increase was unlawful. Neither thegrerince evaluation
nor the withholding of the step increase can bellehged in
these proceedings. In this regard, it appears faotatter from the
complainant to the Secretary-General dated 1 SéyaeR009 that the
claim made against the Association and referredhto Advisory
Board concerned only the dismissal decision of $eJ2009.
Accordingly, that is the only matter properly befdhe Tribunal.

The third “procedural flaw” upon which the complam relies
concerns the note of 12 February. In the noticdisrhissal of 5 June
2009 reference is made to that note, it being ga@m “[o]n
12 February [the complainant] received a writtenscee in the form
of a note [...] attached to this letter”. The compéat contends that
that note is “not signed, not dated and unreferdhead that “the
author is unknown”. He also claims that a sentercerding receipt
of the note was later modified. Further, he pomits that he “never
agreed with its content and never signed it". lasth circumstances,
he contends that the note of 12 February is “idyatiannot be
considered as evidence and cannot be relied upojustdy the
disciplinary measures that followed”. This argumemnist be rejected.
The relevant facts are those of 4 and 5 Februab® 20d they are not
denied. Moreover, the complainant neither denied tte received
the note of 12 February 2009 nor that it contaitieel statement
that “similar incidents [...] would have serious cegsences for [his]
further employment”.

12. The complainant also contends that there were guho@l
flaws” that constitute a denial of due process. Tingt of these

13
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“flaws” concerns the statement in the notice ofirdssal of 5 June
2009 that “on several occasions [he had] been wathat [his]
behaviour represent[ed] serious misconduct in iozlato the Staff
Regulations and Rules”. The complainant correatiyngs out that the
only warning was that contained in the note of &brbary 2009 and
that that note did not refer to “serious miscontiudbwever, there is
no doubt that the note contained a warning of sericonsequences
for his further employment. In these circumstanties, misstatement
in the notice of dismissal provides no basis f& #ingument that the
complainant was denied due process because heohdeéen warned
that he was at risk of dismissal.

13. Secondly, it is argued that the complainant wasededue
process at the time of his dismissal. In this rég&e claims that
he was not warned that his contract “was in thecgse of being
terminated”, no member of the Staff Committee wees@nt, he was
“not presented with any evidence to challenge” tred“charges [...]
were not clarified”. The Association has not addeelsthese matters
in its pleadings. Rather, it simply submits thag¢ thdvisory Board
“gave [the complainant] a proper hearing” and, {H{due process
has [...] been respected”. This argument will be mared later. For
the moment, it should be noted that, although tmadhfacts were not
disputed, the complainant should have been giverogortunity
before he was dismissed to have a member of tHé Ataociation
present (Staff Regulation 45.3), and to put an raeyu that his
actions did not constitute serious misconduct @gne misconduct,
and that, even if they did, he should not be diseds

14. Thirdly, the complainant contends that he was dknie
due process because there was no Consultative 8odgquired by
Staff Regulation 45.6. Staff Regulation 45.4 regsiithat the Staff
Committee, which is the elected Committee of theffSissociation,
be consulted on various matters, including ternmmat Except for
instructions to meet emergencies, any proposedracti the matters
specified in Staff Regulation 45.4 must be notifiedl the Staff

14
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Committee before action is taken (Staff Regulatidh5). Staff
Regulation 45.6 provides:

“Consultations referred to in paragraph 4 shall tplece within a
Consultative Body consisting of staff representatieesthe one hand, and
the Secretary-General or his representative, on dtieer. [...] This
Consultative Body shall meet at regular intervalgl ginall, in the case of
disagreement, record the differences of opinion.”
Staff Regulation 46 provides inter alia that “[ajtaff question which
has not been settled within the [Body] referredntd&Regulation 45.6
within 30 days after referral may be referred by 8ecretary-General,
the Staff Committee or the staff member directipearned [...] to an
Advisory Board".

15. In the present case, the Staff Committee was edtifiefore
action was taken to terminate the complainant’soapment and, as
a result of consultation between the Secretary-@érand members
of the Staff Committee, a decision was taken tanteate the
complainant’s appointment with notice, rather thandismiss him
summarily. Although Staff Regulation 45.6 requiregular meetings,
it does not require any particular formality sawe the making of
a record in the case of disagreement. Moreoveff Begulation 46
does not make a meeting of the Consultative Bogyeaondition to
the referral of a matter to the Advisory Boardthiese circumstances,
and given that the Staff Committee was consultedhleySecretary-
General, the complainant’s argument based on Rdulation 45.6
must be rejected.

16. The complainant's argument with respect to duecgss
also encompasses various matters with respect optbceedings
before the Advisory Board, including possible camfof interest. His
arguments in this regard are purely speculativenanst be dismissed.

17. It is also argued that the decision to terminate th

complainant’s appointment involved a breach of thée against
double jeopardy. In that regard, the complainaaintd that he was

15
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punished for his e-mail of 5 February 2009 by th#hkolding of his
increment and that “[b]y terminating [him] on thedis of these
same events”, he is being punished twice for th@mesaffence.
The rule against double jeopardy does not prevestipdinary and
non-disciplinary consequences attaching to the saote or events.
However, it does preclude the imposition of furtrdisciplinary
measures for acts or omissions that have alreathact#d a
disciplinary sanction. As a written censure is sciglinary measure
(Staff Rule 44), the events of 4 and 5 Februaryccaot be used as a
basis for the termination of the complainant’s appoent. This is not
to say that regard could not be had to those eventietermine the
seriousness of subsequent similar conduct andikb&hbod of its
recurrence.

18. As already indicated, the Association has not distadd
that, as set out in the notice of dismissal, theagainant failed to
carry out duties in accordance with his job desiipand it cannot
rely on the events of 4 and 5 February to justily termination of the
complainant’s appointment. However, and insofait agas stated in
the notice of dismissal that the complainant “répely refused to
obey instructions from [his] superiors”, it is ctdhat he failed to heed
the instruction in the note of 12 February whenMay 2009, he
“sought and selected” a candidate for reception tanghatened to do
so again in his e-mail of 4 June 2009. He alscedailo heed the
instruction implicit in the note of 12 February aedplicit in the
performance evaluation note that he not send outiés containing
negative comments about staff when he forwarded etmeails of
27 May and 4 June 2009. Further, the language ané of those
e-mails were inappropriate. And although the coinplat advances
an argument that certain comments did not reféhedSenior Human
Resources Officer, the e-mails were insulting, higbffensive and
inconsistent with the duty of an international tsérvant to respect
the dignity of other staff members. Those actiomsstitute “improper
action by a staff member in the performance ofchigses” and, thus,
amount to misconduct, as defined in Staff Regutadié. However, in

16
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view of the limited circulation of the e-mails ande absence of
evidence that anyone was harmed, the Tribunal stiop of holding
that the conduct in question constituted “serioisconduct”.

19. Before turning to the complainant’s other argumeittss
convenient to consider the Association’s submisdioat, as the
Advisory Board gave the complainant a proper hgafijdJue process
has [...] been respected”. The Tribunal may declmesdt aside an
initial decision involving a breach of due procdkghe breach is
remedied in subsequent proceedings. It will onlysdoif the staff
member has had a proper opportunity in those suksggroceedings
to answer the case against him by testing all thdeace and by
presenting further evidence and argument. The camgt had
that opportunity before the Advisory Board. Givédratt and given,
also, that the basic facts were never in disptie,failure to accord
due process at the time of the complainant’s disahis the respects
referred to in consideration 13 does not warrantoaser setting
aside the decision of 5 June 2009. However, thept@imant is
entitled to moral damages with respect to the matigentified in
consideration 13.

20. Although the conduct identified in considerationciistitutes
misconduct, the complainant raises three othemaegts that must be
considered. The first is that the decision to teate his appointment
was taken with “ill intent and in breach of [thefirnziple of good
faith”. The matters advanced in support of this pogition are
speculative and based on the complainant’s viewhisaactions were
justified. For example, he contends that he “waeagedly harassed”
to sign the note of 12 February 2009 so that tiereld be “nothing
less than a signed confession [the] purpose [otkjhivas to act as
leverage to prevent [him] from further expressinginens and
blowing the whistle”. It is clear from the documémtguestion that the
signature was required only for the purpose of ndiog that he had
received the note and understood it. There is nenahthat would
support an allegation of bad faith, ill will or @himproper motive
and, thus, the argument to that effect must beidisad.
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21. It is also necessary to consider the second arguivwich
is that the termination of the complainant's appoent breached
the principle of proportionality. It was open tetBecretary-General
to conclude, in the light of the events of 4 and~&bruary and
the express warning of 12 February 2009, that tmptainant was
unlikely to desist from conduct that failed to respthe dignity of
other staff members and to conclude that terminatwas the
appropriate course. In these circumstances, it atabe said that
termination was out of proportion to the conductvoired.
Accordingly, this argument must also be dismissed.

22. In a third argument the complainant contends tlkastould
have been paid a termination indemnity. In thisardg he refers to
Staff Regulation 20.3 which provides:

“No termination indemnity shall be paid to a stafémber whose contract

is terminated in accordance with Staff Regulatiori1B) and (c).”
Paragraphs (b) and (c) of Staff Regulation 19.&rrekspectively, to
termination for misconduct and termination for uisfactory service.
The complainant argues that the use of the wordi™an Staff
Regulation 20.3 has the consequence that a telionnatlemnity can
only be withheld if a staff member is dismissed fiasconduct and
for unsatisfactory service. The argument is misedrex. In context,
the word “and” is to be read distributively withetitonsequence that
no indemnity is payable on termination for miscoetdand none is
payable on termination for unsatisfactory service.

23. It follows that the conduct of the complainant itiéed in
consideration 18 constituted misconduct and thatais open to the
Secretary-General to terminate his employment am d@lecount with
the consequence that he was not entitled to artation indemnity. It
also follows that, contrary to his submissionsjdhentitled neither to
material nor moral damages on account of the textioin of his
appointment, nor to the payment of emoluments heldvotherwise
have received. Nor is he entitled to any otheefeliith respect to or
in consequence of the termination of his appointmearther, and as
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he accepts in his rejoinder, he is not entitledaise a claim against
the Association for breach of its duty of care tbeo staff members.
However, he is entitled to moral damages for tllariato accord due
process in the respects identified in consideratl@ which the
Tribunal fixes at 500 euros. He is also entitletidwe any reference to
“serious” misconduct and to the failure to perfataties deleted from
any record of the termination of his appointmens. e succeeds in
part, the complainant is entitled to costs in thant of 500 euros.

DECISION

For the above reasons,

1. EFTA shall pay the complainant moral damages inatneunt of
500 euros.

2. It shall also pay him 500 euros in costs.

3. The Secretary-General shall delete all referencé'strious”
misconduct and the failure to perform duties framy aecord of
the termination of the complainant’s appointment.

4. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 4 May 208, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign be&svdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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