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113th Session Judgment No. 3125

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms D. K. on 3 ya010
against the Preparatory Commission for the Commsiie Nuclear-
Test-Ban Treaty Organization (CTBTO PrepCom), tlen@ission’s
reply of 2 July, the complainant’'s rejoinder of Aigust and the
Commission’s surrejoinder of 27 September 2010;

Considering Article II, paragraph 5, of the Statotéhe Tribunal
and Article 5 of its Rules;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is a Croatian national born in 1982e joined
the Provisional Technical Secretariat (hereindtiee Secretariat”) of
the Commission in January 2007 as a personnekofficgrade P-4 in
the Personnel Section of the Division of Administia, on a three-
year fixed-term appointment. On 21 July 2009 hgroagment was
extended until 6 January 2012.
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On 3 October 2008 and 5 February 2009 respectivisiy,
vacancy announcements were issued in the same feriie post of
Chief of the Personnel Section. On both occasibescomplainant
applied for the post. By a memorandum dated 11 RGGO from the
Executive Secretary, two Personnel Advisory Panelsprising the
same six members, one of whom was the Directoh®flivision of
Administration, were constituted in order to iniew the shortlisted
candidates, including the complainant, and to atalihe interview
results, and at the same time to consider the lpbigsiof granting
an exceptional extension of the incumbent’'s appuwémt, because,
according to a policy adopted by the Commissioreuddiministrative
Directive No. 20 (Rev.2) of 8 July 1999, the maximyeriod of
service for staff in the Professional and highdéegaries was seven
years. Paragraph 4.2 of the Directive provides éxaeptions to the
period of seven years may be made “because of ékd to retain
essential expertise or memory in the SecretariEté arrangements
for implementing the Directive are partly explairiach Note from the
Executive Secretary dated 19 September 2005.

Following their deliberations, the Personnel AdwsdPanels
submitted to the Executive Secretary a joint redated 20 May 2009,
unanimously supporting the proposal of the Direcfdahe Division of
Administration not to grant an exceptional extendio the incumbent
of the post concerned. However, there was no caeuseon the
Director's recommendation to rank the complainast the best
candidate for the vacancy.

By an e-mail of 17 June 2009 addressed to all ta# of
her Section, the complainant was informed that atension of
appointment until 28 May 2010 had been grantedhé¢aricumbent of
the post. She was also informed, by an e-mail efshime date, that
her candidacy had not been successful. Having ntletthhe Executive
Secretary, at her own request, on 18 June 2009asked him on
16 July to review his decisions not to appoint berthe post in
question and to offer an extension of contracttsoincumbent. On
17 August 2009 he told her that he had not at ame taken a
decision not to appoint her; rather, exercising Hiscretionary
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authority and in conformity with Administrative Bictive No. 20 (Rev.2)
and the Note of 19 September 2005, he had decideoffer the

incumbent of the post an exceptional extensionafgreriod of six
months, and she (the complainant) did not Hagas standio contest
that decision.

On 11 September 2009 the complainant filed an riateappeal
with the Joint Appeals Panel, reminding it of tixéeat of its power of
review. She contended that the decision to grantesreptional
extension of contract to the incumbent of the gostwhich she
had applied was vitiated by an error of law. Sheedsd that the
Executive Secretary had told her, at their meetimd.8 June, that the
reason for his decision was that he intended toiapa staff member
“from a developing country” to the post, so as taimtain diversity
in the geographical origins of the staff. She sougiter alia
annulment of the decision of 17 August 2009 andhef decisions
taken following the selection process. She alsingld compensation
for the material and moral prejudice she suffededits report of
10 February 2010 the Joint Appeals Panel statddthieadecision to
grant an exceptional extension of contract felhimitthe discretionary
authority of the Executive Secretary and was sulgaty to limited
review. Apart from the alleged error of law, whidhe Panel
considered to be without merit, the complainant hatlargued that
the decisions of the Executive Secretary were ddinwith any of
the flaws which, according to the Tribunal's casev,| warrant
setting aside a discretionary decision. The Palsel @onsidered that
the appeal lacked merit and recommended that thecufive
Secretary should maintain the decisions takenwatig the selection
process and not grant the complainant any compens&y a letter
of 15 February 2010 the Executive Secretary infarrher that he
had decided to endorse the Panel's recommendatidms is the
impugned decision.

B. In the opinion of the complainant, the Joint Apged&anel
committed an error of law by misconstruing the aktef its
competence and confining itself to a limited reviefathe decision to
grant an exceptional contract extension, whereashsk argued that
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internal appeal bodies should exercise a broad&epof review than
the Tribunal. She contends that, as a result, &melR/iolated her right
to an effective internal appeal.

On the merits, the complainant argues that theoreasderlying
the aforementioned decision is mistaken and disedtary. She
asserts that the Executive Secretary decided tat gna exceptional
contract extension to the incumbent of the posbritler to ensure
greater diversity of geographical origin among ts&ff of the
Secretariat. However, according to paragraph 4.2dmhinistrative
Directive No. 20 (Rev.2), departures from the maximperiod of
seven years’ service can only be justified by tleedto retain
essential expertise or memory in the SecretariathEr, she contends
that the decision is flawed by an obvious errojuasfgement, since
from her point of view she herself possessed skilld experience
which would debar an exceptional extension of theumbent's
appointment beyond the seven-year limit.

The complainant requests the annulment of the im@dg
decision and of the decisions of 17 June and 17ust2009. She also
requests the Tribunal to require the Commissionrdetart the
recruitment process at the point at which it wasvéld, and to award
her 60,000 euros in compensation for the injury claégms to have
suffered, as well as 8,000 euros in costs. Laskg, asks the Tribunal
to rule that, if these sums are subject to natitevedtion, she will be
entitled to claim reimbursement from the Commissiéthe tax paid
on them.

C. In its reply the Commission asserts that the comafd’s agent,
who signed the complaint on her behalf, did notvjg® a power of
attorney as required by Article 5 of the Ruleshaf Tribunal. It infers
from this that the Tribunal lacks jurisdiction teal with the case,
because the complaint as filed is not a complaithieede jure or
de factg within the meaning of Article Il, paragraph 5, tbe Statute
of the Tribunal “taken in conjunction” with Articl®, paragraphs 1
and 2, of its Rules, and that the complaint iciereable.
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On the merits, it submits that the Joint AppealsdPacted within
its competence as defined by Staff Regulation 1hdd that
it was not required to decide according to consitiens of equity
or appropriateness. It would have been “improper’the Panel to
substitute its judgement for that of the ExecutBecretary in the
exercise of his discretion. Moreover, in view oatthdiscretionary
authority, it was open to the Executive Secretarydecide, after
having considered all the documents relating to #edection
process, including the report of the two Persodhlisory Panels,
and in accordance with the provisions of Administea Directive
No. 20 (Rev.2), to extend the contract of the inbam of the post
concerned on the basis that she possessed esserpaltise
and knowledge that had to be retained within theré®ariat, without
having to take any decision regarding the appointmef the
candidates who had applied for the post. The Cosiomnsalso rejects
the allegation of discrimination and contends thfa¢ argument
relating to the principle of geographical distribuatis irrelevant, since
the decision in question had no impact on “the ipessapplication
of that principle”. As for the alleged obvious eraf judgement, the
Commission states that neither the Executive Smgretor the Joint
Appeals Panel was bound by the complainant’s estmaf her own
expertise.

D. In her rejoinder the complainant asserts that thisdiction of

the Tribunal is not open to doubt and she addshbatagent filed a
power of attorney which was acknowledged by theiftggof the

Tribunal. On the merits, she maintains her argumentheir entirety
and submits that a decision must be sufficienthsomed, even if it is
based on a discretionary power.

E. In its surrejoinder the Commission reiterates iksap that the
Tribunal has no jurisdiction and that the complagnitreceivable, the
complainant having failed to produce in her rejeinthe power of
attorney given to her agent. On the merits, it haéms its position.
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CONSIDERATIONS

1. On 8 July 1999 the Commission issued Administrative
Directive No. 20 (Rev.2) on the recruitment, appognt, reappointment
and tenure of staff, containing in paragraph 4.fuke whereby
appointments to the Professional and higher categorand all
appointments of internationally recruited staff,e asubject to a
maximum period of service of seven years. Paragéghof the
Directive provides that exceptions may be madeh&d tule because
of the need to retain essential expertise or mernmotye Secretariat of
the Commission. However, any such exceptions maskdpt to an
absolute minimum compatible with the efficient adén of the
Secretariat.

2. On 19 September 2005 the Executive Secretary of the
Commission issued a note setting out the systenmiplementing the
provisions of the above-cited Administrative Difeet and providing
inter alia that approximately one year before tkpirg of a contract
taking the period of service of a staff membereaween years or more,
the post must be advertised, in parallel to comsigethe incumbent
for an exceptional extension of his or her appoarttnThe possibility
of obtaining such an extension must be judged agaiwhat the
general job market can offer.

3. The complainant, who had joined the Commission on
7 January 2007 as a personnel officer at graderPtde Personnel
Section, applied for the post of Chief of that &ttin November
2008. The post in question was held by her suparvisho would
reach the limit of seven years’ service at the @dovember 2009.

For a reason which, according to the defendant,relaged to the
number of applications received, the same post adsgrtised in a
second vacancy announcement on 5 February 2009cdrhplainant
applied again. She sat a written examination andMiay was
interviewed by the Personnel Advisory Panel.
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On 17 June she was informed that her applicationhi® post of
Chief of the Personnel Section had not been suitteShe was also
informed, in her capacity as a staff member of ®attion, that the
extension of the incumbent’'s appointment for sixnths had been
accepted.

On the same day she requested a meeting with teeuixe
Secretary. In the course of that meeting, whick folace on 18 June
in the presence of the Director of the DivisionAaiministration, the
recruitment process in which she had participatetthe extension of
contract granted to the incumbent were discussed.

4. On 16 July 2009 the complainant requested a reviethie
decisions not to appoint her to the post in quastind to offer its
incumbent an extension of her contract.

The Executive Secretary replied in a letter of ligést that,
contrary to her assertion, he had not at any takert a decision not to
appoint her to the post of Chief of the PersoneetiSn. At the end of
the recruitment process he had simply decided far ¢iie incumbent
of the post an exceptional six-month extensionesfdppointment, in
full conformity with the rules in force, and theroplainant did not
havelocus standio request a review of that decision.

5. On 11 September 2009 the complainant lodged amnaite
appeal with the Joint Appeals Panel against thésidecto reject her
request for review.

On 15 February 2010, in accordance with the recamdason
made by the Panel in its report of 10 February 2046 Executive
Secretary dismissed the appeal.

6. Following a fresh round of recruitment for her post
August 2009, the Chief of the Personnel Section had contract
extended until 28 August 2010, and subsequently 2&tNovember.
A candidate other than the complainant was ultitjaa@pointed to
the post with effect from 8 November 2010.
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7. Before the Tribunal, the complainant is impugnirge t
decision of 15 February 2010. In support of her plant, she
submits a number of pleas challenging the lawfidra#shat decision
on both procedural and substantive grounds.

8. The defendant argues, first, that the Tribunal mas
jurisdiction to deal with the complaint becausenira “strictly legal
and procedural” point of view, it is neithele jure nor de factoa
complaint within the meaning of Article Il, paragra5, of the Statute
of the Tribunal, read in conjunction with the praens of Article 5,
paragraphs 1 and 2, of its Rules, according to hwhic

“l. The complainant may plead his own case or appfur the
purpose an agent[...].

2. The complainant’'s agent shall provide, in Englis French, a
power of attorney.”

The Tribunal cannot decline to exercise its judgidin on the
basis of the defendant’'s allegations which, if feehmore clearly,
might at most give grounds for an objection to remaility, but not a
challenge to jurisdiction.

9. The defendant further asserts that the complaint is
irreceivable because it was not signed by the caimght herself and
the person who is presented as her agent has Iowitted a power of
attorney, as required by Article 5, paragraph 2hefRules cited above.

The complainant states that a power of attorneyfiaswith the
Registry of the Tribunal, which acknowledged itdatihis has been
verified.

This objection to receivability must therefore bisniissed as
factually unsound.

10. Concerning the procedural legality of the impugned
decision, the complainant argues that the Joint edfsp Panel
misconstrued the extent of its power of review bymngly aligning
itself, as if it were an administrative court, ohet practice of
the Tribunal, which exercises only a limited povedrreview over
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discretionary decisions. She rests this argumenthenfact that she
contended before the Panel that there had beenr@noé judgement,
but the Panel dismissed that plea without considati

She asserts that an authority, including an adyisody, which
misconstrues the extent of its competence commitgreor of law,
and that when “such an error occurs during the utaton preceding
the adoption of the contested decision”, it must deemed to
constitute a procedural flaw.

11. The Joint Appeals Panel expressly stated that i wa
following the Tribunal's case law, including Judgmh@040, according
to which a discretionary decision is subject toydirhited review. It
also concluded that, apart from the alleged erfotaw, which it
considered had not been established, the comptalveahnot argued
that the decisions of the Executive Secretary wérated by any of
the flaws mentioned in that judgment, and nor diid Panel itself
find any such flaws. Consequently, the Panel tdwk uiew that the
decisions in question could not be subject to amremextensive
review, and must be confirmed.

12. In Judgment 3077 the Tribunal held that an appeakd
had been wrong, when defining its own competenoerety on
the Tribunal’'s case law concerning its limited powé review, and
that a complainant was right in saying that therthoaas not an
administrative court whose sole responsibility inngple was to
review the lawfulness of contested decisions.

13. In the present case, the defendant submits thaderun
Article 11.1 of the Staff Rules, the Joint AppeBEnel has to advise
the Executive Secretary on the basis of the Raguktand Rules
of the Commission. However, the general provisitmswhich it
refers cannot be construed as limiting the poweewkw of the Joint
Appeals Panel. Contrary to the defendant's argumenteview of
an error of judgement will invariably touch upore tlawfulness of a
decision, and does not merely involve consideratiof what is
equitable or appropriate.
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14. It follows from the foregoing that, as the Board
misconstrued the extent of its competence when &xam the
internal appeal, the decision taken on the basistofreport is
unlawful. For this reason alone, the decision nesset aside, without
the need to consider the other pleas raised agairestd bearing in
mind that the plea based on alleged discriminatisnwholly
unsupported by evidence.

15. The complainant is requesting the Tribunal to sideathe
decisions of 17 June 2009 not to accept her caoglidad to extend
the contract of the incumbent of the post to whibk aspired, as well
as the decision of 17 August 2009 rejecting heuest for review,
and to order the defendant to “restart the recenirprocess at the
stage it had reached before it was tainted by unlagss”.

16. Taking account of the time which has elapsed ardfdiat
that the fresh recruitment process has resultethénselection of
another candidate, the Tribunal will not acced#h&se requests.

17. The complainant is, however, entitled to compenpsati
for the moral injury she has suffered because ef uhlawfulness
of the impugned decision. The Tribunal sets the warhoof this
compensation at 15,000 euros.

18. The complainant is entitled to costs, set at 3@00s.

19. The complainant has asked the Tribunal to rule, tifidhe
sums awarded to her are subject to national taxasbe will be
entitled to claim reimbursement from the Commissiéthe tax paid
on them. In the absence of a present cause ohdatitis regard, this
claim must be dismissed.
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DECISION

For the above reasons,
1. The impugned decision of 15 February 2010 is sdeas

2. The Commission shall pay the complainant 15,0000%un
compensation for moral injury.

3. It shall also pay her 3,000 euros in costs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 27 ApriLl20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmREgistrar.

Delivered in public in Geneva on 4 July 2012.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet

11



