Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3112

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs C.O. C. agithe
International Institute for Democracy and ElectorAksistance
(International IDEA, hereinafter “the Institute”)no28 April 2010
and corrected on 26 May, the Institute’'s reply @& August
and the corrigendum of 10 September, the complésasjoinder
of 30 September, the Institute’'s surrejoinder of Qttober, the
complainant’s additional submissions of 8 Decemb@t0 and the
Institute’s final comments of 10 January 2011,

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant is a Romanian national born in 196Be
applied for the position of Contract and Grantsiceff which was
advertised by the Institute in June and July 2098 &wo-year fixed-
term position. Although not specified in the vacammnouncement,
two positions were to be filled.
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Following an interview, the complainant wrote te tinstitute on
13 August asking whether the position was locahternational. On
25 August the Assistant Human Resources Officer lsenan e-mail
indicating that the Institute had decided to males hn offer of
appointment. He provided details concerning mongallary, pension
contributions, insurance premiums and taxation. ZBnAugust the
complainant replied that she was ready to discuderimal and
detailed offer of appointment. That same day thsigtant Human
Resources Officer therefore forwarded to her anif@roffer” and a
draft letter of appointment in which it was statbédt the three-year
appointment would start in October or November 2@0®I that
the position was at level VII. The specific dates appointment
were to be confirmed upon acceptance of the offarexchange of
e-mails ensued between the complainant and thecraéotioned
officer concerning the specific terms and condgiafi employment,
following which the complainant sent him an e-nwil 14 September
indicating that she had decided to “theoreticallgtept the conditions
detailed in the draft letter of appointment of 26glst. The officer
forwarded to her on 17 September a letter of appmnt signed by
the Director of Finance and Administration togethéth the job
description. On 18 September the complainant acladged receipt
of that letter but asked why the duration of thpaptment had been
reduced from three to two years, adding that shek tbaconsider
whether she could take up the position as from ¢eNtber 2009 as
proposed. The Assistant Human Resources Officelietepon
21 September that, as stated in the vacancy anemamt, the
appointment was for two years and that there haah laemistake on
the formal offer; he proposed discussing this igr by telephone.
After a further exchange of e-mails, the officekexk the complainant
on 29 September to sign and return the letter qiompment by
30 September, failing which the offer of appointinemould be
withdrawn.

On 30 September the complainant wrote an e-mailth®
Secretary-General expressing dissatisfaction wekpect to the
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negotiations concerning her appointment and, iniqudar, the fact
that she might be treated as a local recruit. Sikedahim to decide
whether she would be entitled to the benefits gai internationally
recruited staff if she joined the Institute. Thatne day the Assistant
Human Resources Officer notified her that the offeemployment
was withdrawn since she had not signed and retuthedetter of
appointment before the deadline.

The complainant subsequently wrote several e-mtlsthe
Administration alleging inter alia that she had to@eejudiced by the
Institute’s decision to withdraw its offer of apptinent and enquiring
about internal means of redress. On 7 December 280889wrote to
the Secretary-General stating that she had receiwddformation as
to internal means of redress and that she wouldHéu investigate
and consider other possibilities for lodging a ctamg with
competent authorities”. By an e-mail of 5 Febru2®l 0 the Director
of Finance and Administration informed the compdain that the
Institute was not in a position to entertain hairoks given that no
valid employment agreement had been concluded.i$ilaé decision
the complainant impugns before the Tribunal.

B. The complainant alleges that the Institute rejedted “appeal”
without any independent “analysis” and deprived dfehe possibility
of exercising her right of appeal. She also corgeridat the
recruitment process was procedurally flawed.

She objects to the Institute’s decision to modifyilaterally

a “binding agreement”, which in her view constititabuse of
authority. She explains that on 26 August it maeleahformal offer of
appointment according to which the duration of apipoent was
three years. Since she had accepted the condiietaled in that
offer, the Institute was not entitled to change tieration of
appointment to two years, as it did in the letteagpointment. In her
view, the Institute was “under a binding contract”appoint her once
she had accepted the formal offer, and the appeimtndid not
materialise solely because of its failure to issneppropriate letter of
appointment.
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According to the complainant, the Institute actedbad faith
insofar as the final decision concerning the lazahternational status
of the position was made after the shortlisted whatd for the other
position of Contract and Grants Officer had beeoruited. She
contends that the Institute then made her a “digngting offer” in
the hope that she would reject it, and acted imadiveof the principle
of equal treatment. Moreover, the deadline she girgen to sign the
letter of appointment was determined arbitrarilgd @aused her “huge
stress”. She adds that the decision to withdraw differ of
appointment had an important negative impact orphefiessional life
and “future earning capacity”.

She asks the Tribunal to declare the selectionapmbintment
process unlawful, to set aside the decision of Brisey 2009 and
to award her material damages in an amount equiale the
salary, pension contributions and allowances shdduveave received
had she been appointed for the period from 1 Noeen2®09 to
31 October 2012. She also claims exemplary damag@s)| damages
in an amount of 50,000 euros and costs in the atmfuf 000 euros.
She further asks to be granted interest at theaf& per cent per
annum on all amounts owed to her if the Institubesinot pay them
on the date determined by the Tribunal in its judgimIn addition,
she asks the Tribunal to order the Institute toutiite the judgment to
its “Council, Board of Advisors and all Staff Menmbg

C. Inits reply the Institute contends that the conmtles irreceivable
as the complainant did not enter into an employmentract with the
Institute. Since she has never been a staff memheris not entitled
to contest the terms of employment it was readpffer her. In its
view, the exchange of correspondence it had with domplainant
did not constitute a contract of employment, pattidy since the
parties disagreed as to the duration of employraent the issue of
entitlement to international benefits.

Subsidiarily, it rejects the allegation of unequaeatment
explaining that the complainant, like the otherdidate, was offered
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a level VIl position and that, at the material tinadl staff members
holding a position of that level were recruiteddlg, in accordance
with the Institute’s policy of recruiting locallyof positions at
levels VII to IX. Only one “exception” was madettmt policy, it was
in 2004, when a staff member holding a level Visipon was granted
international benefits, but that was an “anomaly”.

The Institute asserts that it acted in good falttoughout the
entire negotiation process. It emphasises thatctmplainant was
informed, during the initial interview, that the giiion was local, and
that she was given reasonable time to accept fee aff appointment.
Indeed, the initial offer was made on 25 August Hreldeadline for
accepting it was 30 September. As for the duratimh the
appointment, the Institute explains that the vagamenouncement
indicated that it was a two-year position and thatre was an
“innocent error” in the formal offer made to thenggainant.

D. In her rejoinder the complainant presses her pledise
explains that she filed her complaint with the Tnbl “as a person
who, whether or not having the status of an offioraformer official,
is alleging non observance of the terms of appantin She
acknowledges that she did not sign a letter of mppent but contends
that she agreed to all important terms of employm&hen she
accepted the formal offer of appointment on 14 &mper. In
her view, there was no ambiguity in the formal offes to her
entittement to international benefits; confusionosa only in
subsequent communications from the Institute. Ridggrthe duration
of the appointment, she notes that, according ¢odéfendant, the
vacancy announcement indicated that the positiofCaftract and
Grants Officer was for two years, but authorisaticas subsequently
granted to extend the duration of appointment tedlyears for one of
the positions but not for the other. Accordinghie tomplainant, this
shows that the two candidates for the same positiere treated
differently. She therefore maintains that the st acted in breach
of the principle of equal treatment.
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The complainant makes several new claims, askiagltibunal
to order the Institute to provide the “real numbef”posts for the
position of Contract and Grants Officer “as reporéanually to the
Governing Arm”, to submit the “papers” of the seiexa process and
those related to the appointment of the other @eohtand Grants
Officer, to provide documents showing that the sieci to appoint
the other candidate for three years was authorisedproduce
evidence of the place of residence of the othedidate at the time of
appointment and to submit the provisions of the Aulsirative
Procedures Manual concerning allowances and grants.

E. In its surrejoinder the Institute emphasises tldifhough the
vacancy announcement specified that it was a tvam-ymsition,
the offer of appointment made to a selected cakelidsay differ
depending on the result of the interview process.

The Institute contends that her claims concernihg ftreal
number” of positions of Contract and Grants Offieee irrelevant
to the case, as is her request for documents auingethe selection
of the other candidate and for provisions of thedfifinistrative
Procedures Manual’. It adds that the Manual of Audstiative
Policies and Procedures has not yet been finalised.

F. In her additional submissions the complainant asgteat she
was entitled to international benefits, since tlvenSistent policy”
to which the Institute refers to explain that sthéflding level VII
positions are not granted international benefitaflais with Staff
Rule 1.4, according to which the concept of a lgcedcruited staff
member applies only to those recruited to worketdfoffices.

G. In its final comments the Institute explains thaafSRule 1.4
deals only with recruitment by field offices ancetéfore does not
conflict with its policy concerning recruitment la@adquarters. It adds
that the complainant cannot derive a right to bigméforn a mistake
made in 2004.
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CONSIDERATIONS

1. The determinative issue is whether the complaingrdn
“official” within the meaning of Article Il, paragiph 5, of the Statute
of the Tribunal, which provides:

“The Tribunal shall also be competent to hear cainp alleging non-
observance, in substance or in form, of the terfsappointment of

officials and of provisions of the Staff Regulatioms any other
international organization [...].”

2. It is clear that the Tribunal is not competent teah
complaints from external applicants for a postmnoaganisation that
has recognised its jurisdiction (Judgment 2657 eutd). In the same
judgment, under 5, the Tribunal also explained:

“[Plersons who are applicants for a post in anrirggonal organisation
but who have not been recruited are barred froresscto the Tribunal. It
is only in a case where, even in the absence ah#&act signed by the
parties, the commitments made by the two sides eap@valent to a
contract that the Tribunal can decide to retairsgliction [...].”

3. The facts upon which this complaint arises are ilgeta
above. It is not necessary to summarise them Heis. clear that
the parties at no time entered into a contractlationship. The letter
of appointment sent to the complainant on 26 Aug@89 states that
it is an offer of appointment. The complainant véelathis document
as a draft that could not be signed until agreernneast reached on
all of the issues involved. Following the complaitia indication
of her willingness to accept that the letter of @ppnent was the
Institute’s formal offer, she advised that she titetically accept[ed]’
the conditions detailed in that letter.

4. However, upon receiving the letter of appointmerit o
17 September signed by the Director of Finance Awhalinistration,
the complainant noted that the term of the appantrhad been
reduced from three years to two years. In respdasher e-malil
guestioning the change, the Assistant Human Ressufafficer
replied that the post was advertised as a two-fjeed-term contract
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and that the original offer was prepared from aptete and the
duration was mistakenly not changed. The complairexpressed
surprise at the explanation and requested a schedil her
entittements in accordance with the Staff Rulescesirshe was
relocating from outside Sweden. In response, thsisfent Human
Resources Officer advised that the position extither to various
allowances. However, since the Administration d¢faesk the position
as “local,” she would not be eligible for a ReldcatAllowance.

5. By an e-mail of 25 September the complainant qoest
the post’s “local” classification. In particulahes “[was] surprised to
see that this matter [was] still outstanding aruhfitthe Assistant
Human Resources Officer] revert[ed] to [the] irifposition that the
provisions of the [...] Letter of Appointment [didptheven confirm”.
She added that the vacancy announcement did niatedthat the
post was “local.” In fact, it contained strong teadtindications to the
contrary. Moreover, she argued that the Staff Ralegtled her to a
Relocation Allowance even if the Institute did clifg her post as
“local”.

6. On 29 September the Assistant Human ResourceseDffic
responded to the complainant that the benefitseissas already
settled. He noted that, in a telephone conversdtehad with her in
August 2009, he informed her that the organisati@uld recruit
locally and that she would therefore have to bearexpenses arising
from her relocation. “[AJt no point,” he added, “&vdt mentioned
that [the Institute] offer[ed] a relocation packagEhe officer stated
that the offer was clear and final and that, byeordf the Director
of Finance and Administration, the Institute wouktract its offer
if the complainant did not accept it by 5 p.m. ae following day,
30 September.

7. Approximately half an hour before the deadline, the
complainant wrote to the Secretary-General, comjlgi that the
Institute had offered her employment but withheldernational
benefits. She asked that the Secretary-Generéflychear entitlements

8
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in view of the Staff Rules and the letter of appwiant. With
reference to the deadline imposed, she made thewfob
observation:

“[...] please consider this message as my officiglydo [the request to
sign the letter of appointment by 30 Septemberlu Y@y appreciate that,
while my signing this Letter of Appointment woulditpme in a position
where the Institute would have to honour all itdigdtions according to
the Staff Rules, | would prefer, to the benefit sfall, to clarify this matter
prior to entering into any contractual commitment.”

At 5.10 p.m. the Assistant Human Resources Offinésrmed the
complainant that the Institute had retracted iterof

8. As the complainant herself acknowledged, there vagite
unresolved issues that she wished to have setfedebentering into a
contract. Accordingly, it cannot be said that at ttime there was any
contractual relationship between the parties, lleneaan employment
relationship. As there was no employment relatignighe complainant
was not an official of the organisation. It followet the Tribunal is not
competent to hear the complaint and that, thergtarist be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 9 May 208, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign be&svdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



