Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3109

THE ADMINISTRATIVE TRIBUNAL,

Considering the application for interpretation abldment 2972
filed by the European Patent Organisation (EPO§ épril 2011 and
the reply by Mr R. B. and Mr D. B. (the complaimann that
judgment) of 25 June 2011;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

CONSIDERATIONS

1. The EPO has applied for interpretation of Judgn29m2 in
which the Tribunal ruled that, on the basis ofdtgy of care, it was
obliged to pay each of the complainants the “diffexe between that
actual amount of the Van Benthem allowance as &&Ember 2005
(1,206.32 euros in the case of the first compldiaad 1,354.54 euros
in the case of the second) and the shift allowapagable in
accordance with Article 58(2) of the Service Regates until such
time as the shift allowance should equal or exdbedactual amount
of the Van Benthem allowance paid on 31 Decemb@520
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2. The Organisation contends that the judgment reguire
clarification in two respects. It first asks whathihe difference
between the actual amount of the ‘Van Benthem alme’ and the
shift allowance [...] could be covered solely withetluse of a
(variable) shift allowance and, if this is lowerjtlwan additional
(variable) transitional payment”. It elaborates sthquestion by
explaining its understanding that “the requestedwrh should be
paid only with allowances and without taking intecaunt any
increases of the basic salary which have takereamce 2005”. As is
clear from Judgment 2972, in consideration 10, eaththe
complainants is entitled to his full “basic salay adjusted from time
to time”. Additionally, as each works outside nofmarking hours,
each is to be paid a shift allowance calculatecdnordance with
Article 58(2) of the Service Regulations for Perem@nEmployees of
the European Patent Office which, as noted in clemation 2 of the
judgment, is calculated by reference to a percentdgannual basic
salary. Accordingly, as is recognised in the judgtméhe amount of
the shift allowance payable under Article 58(2)lwitrease with any
increase in basic salary. Judgment 2972 entitlel eamplainant to
such sum of money by way of compensatory allowamaieh, when
added to the Article 58(2) shift allowance, willseme that, over and
above his basic salary as adjusted from time te,tihe receives
the same amount of money as he received by wayedfan Benthem
allowance on 31 December 2005. If the amount payabider
Article 58(2) increases, the amount of the compimgaallowance
will decrease by the corresponding amount.

3. The second aspect on which the EPO claims to requir
clarification concerns the period for which the gq@mnsatory
allowance must be paid. Again, there is no lackclarity. The
Organisation correctly notes that the Tribunal ssteel that payment
should be made “to each complainant for so lonheasvorks shifts
outside normal working hours”. However, it conterttiat if “the
complainants cease to perform night shifts, itoie that no payment
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will be made as a substitute for the Van Benthelowance”. In

support of this contention, it refers to the Triblg ruling that the
complainants had no acquired right to work nighiftshand no

acquired right to the actual amount of the Van Bent allowance or
any particular method of reckoning it. It is cldeom its terms that
Judgment 2972 was not based on acquired rightherwiorking

of night shifts, but on the Organisation’s “duty ofre to ensure
that the new arrangements did not cause financedghip to [the
complainants]”. Accordingly, as clearly indicateddonsideration 10,
the compensatory allowance must be paid “to eantptainant for so
long as he works shifts outside normal working lsbur

4. The application for interpretation must be dismisd$gach of
the complainants is entitled to costs in the amofiib0 euros.

DECISION

For the above reasons,

1. The EPO shall pay each complainant costs in theuatnof
150 euros.

2. The application is dismissed.

In witness of this judgment, adopted on 4 May 208, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign be&svdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.
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