Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3106

THE ADMINISTRATIVE TRIBUNAL,

Considering the fifth complaint filed by Mr A.G. &gainst the
United Nations Industrial Development Organizati@NIDO) on
13 April 2010 and corrected on 8 July, the Orgaiorés reply of
13 October 2010, the complainant’s rejoinder oflafuary 2011 and
UNIDO's surrejoinder of 27 April 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found in hedt) 2538,
delivered on 12 July 2006 on the complainant’st ficemplaint.
Suffice it to recall that following the controveasiStaff Council
elections of November 2003, in which the complaineas re-elected
as President of the Staff Council, the two unswsfaéscandidates
invited staff members to support a request for koo recall the
complainant as President. The requisite numberigfatures was
obtained and the ballot was held in June 2004,thatresult was
favourable to the complainant, who thus remaineaffice.



Judgment No. 3106

A few days before the ballot, the complainant sémtall
Headquarters staff an e-mail in which he expressedpinion on the
recall initiative, emphasising that the electioh®November 2003 had
been neither unfair nor undemocratic. He told tiadf,samong other
things, that, if they believed he had not doneutisost to defend their
rights or had used his position as President tam®ecd his personal
career, then they ought to vote to have him remdrad office. One
of the unsuccessful candidates, Mr G., respondedenyling to all
UNIDO staff at Headquarters and in field offices email calling
upon them to support the recall vote. He alleged tihe complainant
had “go[ne] door-to-door and [...] spread untruthisiat he had not
done his utmost to defend the rights of staff drad he had launched
appeals against the Organization claiming his caadeancement and
promotion. The complainant considered this e-n@ibé defamatory
and in a memorandum to the Administration he stdked, in his
opinion, it warranted an unambiguous response fr@rOrganization
and a public apology from Mr G. The Administratideclined to
interfere in what it considered to be internal mffaof the Staff
Council and the complainant then filed a complaith the Tribunal,
which was dismissed as irreceivable in Judgmen8253

In early October 2006 the complainant discovereat th copy
of Mr G.'s e-mail had been posted on a bulletin rdoan the
Organization’s intranet. He wrote to the Secretafy the Joint
Disciplinary Committee on 13 October, arguing tki@ statements
made by Mr G. in his e-mail amounted to defamatidsel and a
violation of the Standards of Conduct for the Intagional Civil
Service. He asked that appropriate disciplinary suess be taken
against Mr G. and that the latter be instructediskue a public
apology. The Secretary of the Joint Disciplinarym@aittee advised
him to submit his request to the Human Resource agament
Branch (PSM/HRM), which the complainant did on 1viimber
2006. By a memorandum of 15 January 2007 the Direcf
PSM/HRM replied that the matter had already beatremsed by the
Administration in 2004 and that there was no b&sipursue it any
further. The complainant wrote to the Director-Gahen 6 March
2007 requesting a review of that decision. He ditarsed the
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presence of Mr G.'s e-mail on UNIDO’s intranet asntinued

defamation and he requested that it be removed fiteensystem
immediately and that Mr G. be instructed to issysuhblic apology.

He also claimed 25,000 euros in compensation. & dhent that
his requests were not granted, he sought permissioproceed

directly to the Tribunal. By a memorandum of 27 iAfine Director

of PSM/HRM notified him on behalf of the Directoe@eral that

Mr G.’s e-mail was no longer available on the ingand that, as the
matter had already been decided upon in JudgmefB,2&he

requested relief could not be granted. She addaidhis request to
proceed directly to the Tribunal had not been adidw

On 19 June 2007 the complainant filed an appedl thi¢ Joint
Appeals Board seeking, in addition to his earliequest for relief,
3,000 euros in costs. UNIDO submitted a statemanbehalf of the
Director-General on 17 August 2007. The complaimaptied to that
statement on 18 January 2008 arguing inter alia tt&a continued
presence of Mr G.’s e-mail on the Organizationtsanet constituted
harassment. The Board issued its report on 17 Dieeerf009.
Although a majority of its members considered thitG.'s e-mail
constituted libel per se, the Board unanimously concluded that
the continued presence of that e-mail on UNIDO'sraimet did
not amount to harassment and that there was noeresad of
specific injury to the complainant which could sopgpan award
of compensation. It exonerated the Administratioronf any
responsibility for the e-mail and held that the flSRules did not
support the complainant’s request for costs. By eangrandum of
8 January 2010 the Director-General informed thapiainant that he
had decided to dismiss his appeal as irreceivaidleuafounded. That
is the impugned decision.

B. The complainant asserts that the impugned decisiwgitiated by
errors of fact and of law. He argues that the fatséeements made by
Mr G. in his e-mail to staff constituted libel asdused harm to his
reputation and good name. Indeed, in his e-maiGMiaccused him of
being a liar, thereby implying that he lacked thiegrity necessary for
the office of Staff Council President. Moreover, Aecused him,
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without providing any evidence, of not having ddmis utmost to
defend the rights of staff and of using his office personal gain.
These libellous statements caused the complaingmyinot only at
the time when Mr G.’s e-mail was circulated buadsiring the two
years when it remained posted on a bulletin boardUNIDO’s

intranet.

The complainant further contends that Mr G.’s steatets were
contrary to the Organization’s rules and the Stesglaf Conduct for
the International Civil Service and that they wenalicious. While
acknowledging that elected staff representativey & criticised
in strong language, he points out that there amdtdi to such
criticism. Indeed, injurious and defamatory statetaere not without
repercussions for their author, regardless of wdrelie or she is an
elected staff representative or whether they ardenmathe context of
staff union activity. Referring to the Tribunal'sse law, he submits
that international organisations have a duty tovipe a safe and
secure work environment, to protect a staff menshgood name and
reputation and to ensure that their facilities ao¢ abused and that
their rules and regulations are respected. In pision, the Joint
Appeals Board erred in finding that UNIDO was nesponsible for
the contents of Mr G.’s e-mail or any consequemreanating from it.
The Board also erred in placing upon him the bumfgeroving actual
injury. This, he argues, and the inordinate delé which it carried
out its task, resulted in a breach of due prooaswihich he is entitled
to moral damages.

The complainant asks the Tribunal to set asideihgugned
decision. He claims material damages equivalemint® year’s salary
at his last grade and moral damages in the amdut, 000 euros. He
also claims costs for the internal appeal procegdis well as the
proceedings before the Tribunal.

C. In its reply UNIDO submits that the complaint stoube
dismissed on the grounds that the complainant basanse of action
and that the issues raised by him esgjudicata. In particular, if, as
the complainant assumes, Mr G.’s e-mail was postethe bulletin
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board shortly after it was sent, it follows thatwhs already there
when the complainant filed his first complaint witke Tribunal, and
the discovery of its continued presence in Octah@d6 does not
constitute a new fact or circumstance giving riseatnew cause of
action. Moreover, the e-mail had been removed ftbenintranet by
the time he appealed to the Joint Appeals Boamharhad been duly
informed of this. Similarly, his allegations of defation based on the
e-mail in question were dismissed by the Tribunaludgment 2538,
which hasres judicata authority. Thus, the present complaint is, in
substance, an application for review of JudgmeBB2Fhe defendant
also submits that the complaint is irreceivable albse the
complainant's communications following his allegéidcovery of the
e-mail on the intranet did not result in a new adstrative decision
setting off new time limits for an appeal. Moreavhis request for
disciplinary action against Mr G. was separate frany claim that
UNIDO had breached its obligations towards him, andny case he
does not have a right to seek disciplinary actigairsst another staff
member.

On the merits, the Organization argues that, a&Mr e-mail had
been removed from the intranet long before the daimant filed his
internal appeal, there is no substance to his dlaathe Organization
failed to protect him or to ensure that its fagbtare not abused and
that its rules and regulations are respected. iiders that it was
entirely legitimate for Mr G. to seek a changeha teadership of the
Staff Union’s executive organ and that the recaltiative was
not intended as a personal attack on the complaifRelying on
the Tribunal's case law, UNIDO points out that ameinational
organisation does not have the authority to takt®m@against a staff
member for exercising his or her right to freedofrerpression in
the context of staff union activity, unless the daage used is
ill-intentioned or defamatory. With regard to Mr’&statements, in
particular, it contends that they were neitherhaf &bove. It explains
that they were made in response to the complamasatilier message
to staff and that they should therefore be intagatén the light of the
comments contained therein. Moreover, they shoalddnsidered in
their proper context, namely that of a deeply dididStaff Union in
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which a large number of staff members supportedritiative for a
recall ballot. The defendant considers that the ptaimant is mostly
to blame for the delay in the internal appeal psecée submitted his
internal appeal almost three years after the ratkegaents took place
and this delay was due to the fact that he choséldohis first
complaint with the Tribunal, which was found to h#early
irreceivable.

D. In his rejoinder the complainant asserts that tliesgnt complaint
is receivable. He points out that it is based oew set of facts, which
give him a new cause of action, and that the issaieed therein are
not res judicata, not only because they are substantively diffetent
those raised in the complaint leading to Judgméesg882 but also

because the Tribunal did not rule on the meritshisf claims in

that judgment. He also points out that he has estbduthe internal
means of redress in accordance with UNIDO’s rules$ r@egulations.

The complainant presses his pleas on the merits aagdes that
Mr G.'s actions amounted to harassment, which hmudirt to the

Administration’s attention by lodging an internanaplaint as soon as
he discovered that Mr G.’s e-mail had been postedhe bulletin

board He reproaches the Organization for its failure ¢émduct an

investigation into his allegations of harassmenmt, @&m addition to the
claims put forward in his complaint, he asks thédmal to award

him moral damages for that failure.

E. In its surrejoinder UNIDO observes that the compat’'s
allegations that it was Mr G. who posted the e-noailthe bulletin
board after the recall procedure was over, thad #mounted to
harassment and that he (the complainant) lodgetthéih respect an
internal complaint which the Organization failedinwestigate, have
been raised for the first time in his rejoinder. rébuts these
allegations, arguing that in fact the complainardught an
examination by the Joint Disciplinary Committee ts whether
Mr G.'s e-mail constituted defamation and a brea€rconduct. It
adds that, as he failed to raise these allegatiohss internal appeal,
he is now barred from raising them before the Twnédult otherwise
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fully maintains its position regarding both the g®@bility and the
merits of the complaint.

CONSIDERATIONS

1. The complainant is a former UNIDO staff member. rizro
1997 until 31 January 2007 he was President ofStaéf Council,
which is the executive organ of the UNIDO Staff aimi As recorded
in Judgment 2538, a Staff Union ballot was hel@004 to determine
whether the President should be recalled. Shoetigrb the ballot, the
complainant sent an e-mail to all Headquarters aii#ti respect to the
recall proposal. In response, one of the persons dd proposed
the recall sent an e-mail to all Headquarters deldl foffice staff
urging a “Yes” vote in the ballot. In that e-maile referred to the
complainant’s earlier e-mail and stated that he ‘fgmdne] door-to-
door and [...] spread untruths”. In 11 numberedg@eaaphs, he also set
out various statements in the complainant’s e-auad his answers to
them. In one such paragraph, he said that the eongpit had said
that he should be voted out of office if he haddubes position as
President to enhance his personal career and spdny saying:

“Indeed, he has done so. | understand that heauacthed appeals against
the organization claiming his career advancemettpaomotion.”

2. Referring to the e-mail in question, the complatnsent a
memorandum to the Director of the Human Resourcedgdament
Branch (PSM/HRM) in September 2004 and anothehé¢oDirector-
General in November 2004 in which he asked, resmgt for a
response and stated that he believed that he witteadnto an
unambiguous response from the Organization andbéicpapology
from the author of the e-mail. He did not obtairtisfaction and
eventually lodged a complaint with the Tribunal.eThribunal held
that the complaint was irreceivable (see Judgmga8R

3. Some few months after the delivery of Judgment 2638
12 July 2006, the complainant learned that a copyhe e-mail
in question was on a bulletin board on the Orgditias intranet
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system. The evidence does not disclose when ipwisn the bulletin
board or by whom. On 13 October 2006 the complaiparported to
submit a disciplinary case against the e-mail'shautto the Joint
Disciplinary Committee. Following advice from itse@etary, he
asked the Director of PSM/HRM to submit his commiaio the
Committee. The Director replied on 15 January 2883lining to take
any action. On 6 March 2007 the complainant soughiew of that
decision and asked that the e-mail be removed iratedg from the
bulletin board, that its author “be instructed totev[...] an open letter
of apology” and that the Organization pay him congagion in the
sum of 25,000 euros for “the continued injury tésJireputation and
dignity”. On 27 April 2007 he was informed that themail was no
longer publicly available but his request was othise refused. The
complainant then lodged an appeal with the Joiniefs Board. The
Board concluded, amongst other things, that the tfeet the e-mail
was on the bulletin board did not constitute haresg by the
Organization. It also concluded by majority thae te-mail was
defamatoryper se but unanimously concluded that there was no
evidence of damage to the complainant’s reputatiodignity. By a
memorandum of 8 January 2010 the Director-Gendsahidsed the
complainant’s internal appeal on the grounds thatais irreceivable
and lacked merit. UNIDO maintains those argumentshe present
proceedings in which the complainant seeks matearad moral
damages and costs.

4. The argument that the internal appeal was irrebéiviés
made by reference to the principleres judicata. In this regard, it is
argued that the issues raised in the internal apyea determined by
Judgment 2538. As explained in Judgment 2316, uhtter

“Res judicata operates to bar a subsequent proceeding if the iss
submitted for decision in that proceeding has dydzeen the subject of a
final and binding decision as to the rights andilifes of the parties in
that regard.”

A decision as to the “rights and liabilities of tharties” necessarily
involves a judgment on the merits of the case. Whas here, a
complaint is dismissed as irreceivable, there igudgment on the
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merits and, thus, no “final and binding decisiont@ghe rights and
liabilities of the parties”. Accordingly, the pregecomplaint is not
barred byresjudicata.

5. UNIDO makes a further argument to the effect that t
present complaint is, in substance, an applicafam review of
Judgment 2538 and that the complainant has noblestad any
ground for its review. It claims it is in substanee application
for review because “there is no new cause of attod “there [was]
no new decision”. This argument must be dismis$éd. complainant
does not challenge the Tribunal's ruling in Judgmeib38.
Moreover, one of the grounds on which his complaias held to be
irreceivable in Judgment 2538 was that there haehbeo final
administrative decision to challenge. There has been a decision
and, accordingly, there is nhow a cause of acties (idgment 2058,
under 5).

6. There are two aspects to the complainant’s preskair.
The first concerns the Organization’s failure tketaction against the
author of the e-mail, it being argued that, in doing so, it breached
its duty of care to provide a safe and secure wadeand, also, its
duty to protect the complainant’s dignity and regpion. In his
pleadings before the Tribunal, the complainant &@mes his case as
a failure to investigate his complaint of harasshagainst the author
of the e-mail. The second aspect concerns the nwes# the e-mail
on the bulletin board. In this regard, the com@ainseeks to hold the
Organization liable for the allegedly defamatorpiemt of the e-mail.

7. The question whether the Organization was undarty
protect the complainant from the actions of théhaubf the e-mail
has to be considered in the light of the principlefreedom of
association. So far as is presently relevant, firaiciple has two
important aspects. The first is that it precludeterference by an
organisation in the affairs of its staff union betorgans of its staff
union (see Judgment 2100, under 15). A staff unnust be free to
conduct its own affairs, to regulate its own atiééd and, also, to
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regulate the conduct of its members in relationthimse affairs and
activities. Thus, it was said in Judgment 274, uriie that “[tlhere
could be no true freedom of association if the migaval of the
Director-General, whether justified or not, of whaas said [in an
open letter issued in connection with a staff umeierendum] could
lead to disciplinary measures”. Further, an orgatioe must remain
neutral when differences of opinion emerge withistaff union: it

must not favour one group or one point of view caeother. To do so
would be to diminish the right of a staff union ¢onduct its own
affairs and to regulate its own activities. Nor sl@n organisation
have any legitimate interest in the actions offstaémbers in their
dealings with their staff union and/or other stafion members with
respect to the affairs and activities of the unibhus, it was said in
Judgment 274, under 22, that “[a] staff member'ademt of [his]

private life is not the concern of the Director-@gal [unless it] brings
the Organization into disrepute”, and that tradeomnactivities

“likewise constitute an area that is ‘prima facdeitside the Director-
General’s jurisdiction”, although “there may be eptional cases”.

8. The second aspect of freedom of association thraiesant
to the present case is that it necessarily invdireesdom of discussion
and debate. It was pointed out in Judgment 274emu@d, that “this
freedom, when feelings run strong [...] can spiiointo extravagant
and even regrettable language”. This notwithstajmdthe Tribunal
has acknowledged that the freedom of discussiondatdte is not
absolute and that there may be cases in which ganisation can
intervene if, for example, there is “gross abusénefright to freedom
of expression or lack of protection of the indiadiunterests of
persons affected by remarks that are ill-intentibndefamatory
or which concern their private lives” (see Judgm2a®7, under 7).
Within this context, it is convenient to considdmet allegedly
defamatory nature of the e-mail in question.

9. The law of defamation is not concerned solely wite
guestion whether a statement is defamatory in ¢énsesthat it injures
a person’s reputation or tarnishes his or her goawhe. It is also
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concerned with the question whether the statemead wmade in

circumstances that afford a defence. Broadly speakhe defences to
a claim in defamation mark out the boundaries ofmgesible debate
and discussion. As a general rule, a statemenh éwdefamatory in

the sense indicated, will not result in liability defamation if it was

made in response to criticism by the person claymo have been
defamed or if it was made in the course of theuwdision of a matter
of legitimate interest to those to whom the statenveas published

and, in either case, the extent of the publicatvas reasonable in the
circumstances.

10. As already indicated, the e-mail in question wasuesl
in response to an earlier e-mail distributed by tleenplainant. In
his e-mail, the complainant raised a question aswiether the
author of the e-mail of which he complains “trulglieved” that
the complainant’s election as Staff Council Prasida somewhat
controversial circumstances in 2003 was “either aunfor
undemocratic” and asked why, if he did, “he chaseun anyway”.
These statements were capable of being underswodpaigning the
latter’s integrity, and he was entitled to respdandkind to that
criticism. Moreover, there was considerable disicuswith respect to
the events surrounding the 2003 election in théogdeading up to
the recall ballot in 2004. Many members of the fStdiion
participated in that discussion, some by way ofatand some in
oral debate in Staff Union meetings in which thenptainant was
able to and did express his views. The subject emadf that
discussion was a matter of legitimate interestlitanambers and all
persons eligible to be members of the Staff Uniol, an these
circumstances, the extent of the circulation of ¢hmail in question
in the course of that discussion cannot be saidhdawe been
unreasonable. Accordingly, it cannot be said that ¢irculation of
that e-mail by its author in the period leadingtaphe recall ballot
involved any abuse of the freedom of speech whiebessarily
attends freedom of association. Thus, UNIDO couwtl investigate
the actions of the author of the e-mail in question take any other
action against him without interfering in staff aniaffairs. And that
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is so even if the complainant did lodge a complafrttarassment. The
claim that UNIDO breached its duty to the complainiby failing to
take action against the author of the e-mail instjpe must be
dismissed.

11. Somewhat different considerations apply to the séco
aspect of the complainant’s claim. As already iatkd, the evidence
does not disclose when the e-mail was copied tdtitletin board or
by whom. UNIDO claims and it is not disputed titavas removed by
the end of November 2006. At best, the evidencg pelimits of a
finding that it was on the bulletin board for aipdrof approximately
three months from September 2006. By then, presiymahe
controversy surrounding the 2003 election and #wall ballot had
abated. Certainly there is no evidence of any oairig discussion
in 2006 and any criticism by the complainant of thghor of the
e-mail was by then a matter of history. Any repediion of the e-mail
at that time amounted to excessive publication &nds, it is not
entitled to the same protection that attached & dtiginal e-mail.
This notwithstanding, there is no evidence to sapgeat the e-mail
on the bulletin board was widely read. Nor is theny evidence to
suggest that its presence on the bulletin boardteasesult of ill will
or any intentional act that can be attributed te tBrganization.
Moreover, it was removed before the complainanghkbthat course
in his request for review of the decision of thedotor of PSM/HRM
of 15 January 2007. Even so, an organisation hdstya of care to
ensure that material that injures the reputatiomlignity of its staff
members does not find its way into any of its ad#ieal channels of
communication. The complainant is entitled to cla#gainst the
Organization for its breach of that duty, even ttodhe offending
material was removed from the bulletin board befoeelodged his
internal appeal. In these circumstances, the cangiais entitled to
material and moral damages. Given that the eviddoes not permit
of a finding that the e-mail was widely read on bhletin board and,
in the absence of evidence of any actual damagigetcomplainant’s
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reputation by reason of its presence on the botme, Tribunal
assesses those damages at 1,000 euros. Having hsshsure of
success, the complainant is entitled to costs 0féa0os.

DECISION

For the above reasons,

1. The decision of the Director-General of 8 Januady®is set
aside.

2. UNIDO shall pay the complainant material and molahages in
the sum of 1,000 euros.

3. It shall also pay him costs in the amount of 50®su

4. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 4 May 208, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign be&svdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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