Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3105

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr P.F.J K. agsi the
European Patent Organisation (EPO) on 30 Octob@®,20e EPO’s
reply of 1 March 2010, the complainant’s rejoindér25 March and
the Organisation’s surrejoinder of 5 July 2010;

Considering the complaint filed by Mr J.B. S. agaithe EPO
on 29 October 2009, the EPO’s reply of 12 Februafio,
the complainant’s rejoinder of 10 March and the a@igation’s

surrejoinder of 17 June 2010;

Considering the complaint filed by Mr S.J.J. v. &ainst the
EPO on 29 October 2009, the EPO’s reply of 17 Fatyri2010,
the complainant’s rejoinder of 24 March and the d@igation’s
surrejoinder of 20 July 2010;

Considering the application to intervene filed by K. M. on
8 December 2009 and the EPO'’s letter of 11 Jan2@ty informing
the Registrar of the Tribunal that it had no comirtermake on this

application;
Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:
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A. The complainants are Dutch nationals who are peemtan
employees of the European Patent Office — the we@e of the
EPO - serving at the Office’s branch in The Hagduetljerlands). At
the time of their recruitment, relations betweee PO and the
Netherlands were governed by a Seat Agreement Qict@ber 1977.
In 2000 the EPO began negotiations with the haaeStith a view to
modifying the Seat Agreement, because employeeshm Hague
were encountering a number of difficulties in thalay-to-day
relations with the Dutch authorities, particulanyith respect to
residence rights, identity cards, taxation andriplet for members of
an employee’s family to engage in gainful employtnétor several
years, little progress was made, but in April 2088 Government
of the Netherlands adopted a new policy on atmmgcand hosting
international organisations, one of the aims ofaolwhivas to iron out
certain differences in treatment that existed betws&milar categories
of employees working for different international ganisations
established in the Netherlands. It presented it® pelicy to the
organisations concerned in a document publishedlune 2005,
which indicated, inter alia, that there would beftdl streamlining
according to categories of employees”, that “mesi® employees of
an international organisation w[ould] be placed anpar with
diplomats with equal rank of an embassy, [...] irelimith the Vienna
Convention on Diplomatic Relations (1961)", andtttias “therefore
concern[ed] persons who [we]re not Dutch nationatsl [we]re
working at an international organisation and pessaho [we]re not
permanent residents in the Netherlands”.

The negotiations continued on that basis and ocdu2é 2006 the
EPO and the Government of the Netherlands signesliiged Seat
Agreement which entered into force that same daticla 10 of the
revised Seat Agreement, entitled “Privileges andhimities of the
employees of the Office”, relevantly provides:

“(1) Employees of the Office exercising their fuoas in the
Netherlands,

(@) having the professional grade of A5 and abowe,

(b) having the professional grade of A4, provideeythave been
in that grade for more than two years and have andisic
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salary not lower than A5 step 1, from the first X@huary
following the year in which both requirements wariilled

shall enjoy the same privileges and immunitieshas Netherlands
accords to diplomatic agents of the diplomatic miss established
in the Netherlands in accordance with the Viennaveation [...].

[.]

(6) This Article shall not apply to nationals orrpenent residents of

the Netherlands.”

On 22 September 2006 Mr K. sent a letter to thaiéeat of the
Office in which he pointed out that the revised tS&kgreement had
created a considerable difference in purchasing epobetween
employees who were Dutch nationals or permaneideets of the
Netherlands on the one hand, and their non-Dutcimteoparts who
were not permanent residents on the other. Hetadstrat the latter
group of employees already received adequate caapen, in the
form of an expatriation allowance, for the diffitak associated with
their relocation to a foreign country, yet they werow benefiting
from various additional financial advantages ofitietent kind. As
a result, the principle of equal pay for equal waevis no longer
being respected. He also argued that the granfingese privileges
was not consistent with Article 19 of the Protooal Privileges and
Immunities of the European Patent Organisation efhafter “the
PPI"), according to which the privileges grantedetaployees of the
Office are designed, not to give personal advantagee employees
concerned, but solely to ensure the unimpeded ifwming of the
Organisation and the complete independence of éhgops to whom
they are accorded. He asked the President to e$stabtompensation
procedure for Dutch employees and non-Dutch emp®ygho are
permanent residents of the Netherlands which waguidrantee not
only equal remuneration, but also equal purchaguogver for
employees performing the same work. Failing thes réquested that
his letter be treated as an internal appeal.

On 25 September 2006 Messrs S. and v. O. sentasilatters to
the President. By 5 October, a total of 175 appeé#puting the
financial consequences stemming from the reviseat 3greement
had been filed. On 15 November an intranet comnatioic from the
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Employment Law Directorate informed staff that|daling an initial
examination of the appeals, the President congidénem to be
unfounded and had therefore referred them to therdal Appeals
Committee for an opinion. The appeals were allstegéd under the
reference 129/06 and six of them, including tho$ethe present
complainants, were examined by the Committee astaase.

In its opinion dated 19 June 2009 the Committe@meuended
that two of the test case appeals should be disthias inadmissible
in part and unfounded in all other respects, aatlttie remaining four
should be dismissed as unfounded. The Committeadfdbat the
difference in treatment resulting from the reviS=ht Agreement was
lawful and that the signing of the agreement ingdlwo breach of the
Office’s duty of care. It recalled that privilegasd immunities are
granted at the discretion of the host State, wisander no obligation
to grant its own nationals and permanent residiietsame privileges
and immunities as it grants to nationals of oth&tes who are not
permanent residents. The Committee rejected thensegt that the
granting of privileges under Article 10 of the restl Seat Agreement
was contrary to Article 19 of the PPI. These pegis were granted in
the interest of the Organisation, and employeeddcbanefit from
them only accessorily. In any case, the Office &dehitimate interest
in being an attractive employer. As for the allega@ach of the
principle of equal pay for equal work, the Comna@ttmnsidered it to
be irrelevant in this context, on the grounds that increase in
purchasing power resulting indirectly from tax exgions could not
be regarded as “pay” within the meaning of thatgigle.

By letters dated 5 August 2009 the Director of Ratijpns and
Change Management informed each complainant thiath& reasons
put forward by the Office during the appeal procegsl and in
accordance with the Committee’s unanimous opintbme, President
had decided to reject their respective appeals rdsunded. The
appeals of Messrs S. and v. O. were also considerdae partly
irreceivable. The complainants impugn the decisiantained in these
letters.
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B. The complainants all consider that, to the exthat the revised
Seat Agreement introduces privileges for stafflie higher grades,
except for those who are Dutch nationals or permaresidents of the
Netherlands, it discriminates against them unlalyfah the basis of
their nationality. They explain that the privilegaisissue result in an
inequality of purchasing power because those onnwilbey are
bestowed enjoy exemption from certain taxes, irolydhe so-called
“Box 3" tax on income from savings and investmerts on the
purchase of motor vehicles and various local tajéss, they say,
leads to a situation in which the fundamental ppiecof equal pay for
equal work is not respected. They also considet ithaigning an
agreement which left one category of employees ratohvious
disadvantage in relation to another without thexmdp any legitimate
reason justifying a difference in treatment, thesitent of the Office
failed to honour the duty of care that he owedchtnmt as employees of
the Office.

Mr K. points out that employees of internationajamisations are
not in the same situation as staff of diplomatissiuns, and that the
rationale for granting privileges to the lattenist readily applicable to
employees of the Office. He argues that Dutch epgae are in
the same situation as their foreign colleaguesawss the Dutch
authorities since, contrary to the finding of thaetnal Appeals
Committee, they do not enjoy any special proteciiortheir own
State, given that they are excluded from the Speiesion scheme,
from unemployment benefits and from Dutch labouwv. |&le rejects
the Committee’s finding that the granting of thesileges in question
serves the interest of the Office. In his view,r¢hés nothing to
suggest that those who now enjoy these privilege=ded to have
them in order to perform their work. Indeed, thisuhd imply that
employees who do not enjoy such privileges aredddinition, unable
to perform satisfactorily. As for the Office’s imést in being an
attractive employer, he observes that only a smmatlority of the
Office’'s staff can benefit from the privileges pided for in
Article 10 and that most employees would have tweséor decades
before becoming entitled to them. He therefore ictans it most
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unlikely that these privileges are a significanttée in attracting

potential recruits. Lastly, he denounces the Cotemit narrow

interpretation of the principle of equal pay foruawork which, in

his view, is meant to guarantee equal reward faakgyork and hence
extends to equality of purchasing power. He asksTilibunal to set
aside the impugned decision and to award him noaalages as well
as financial compensation for the loss of purcliagiawer resulting
from the denial of fiscal privileges.

Mr S. objects to the fact that the Internal Appe@ammittee
ignored the argument that the revised Seat Agreemenally took
away certain privileges provided for under the PR .argues that, by
defending the decision of the Dutch Government xolugle Dutch
nationals and permanent residents from the prie8egpnferred under
Article 10 of the Seat Agreement, the Committegonticed new
subject matter which was not the subject of theeapas filed. Indeed,
the question raised in the appeal was not whether Dutch
Government acted lawfully in proposing such an egrent, but
whether the EPO acted lawfully in accepting it. déeks the quashing
of the impugned decision and compensation for tfieaficial
differences” flowing from the adoption of the reatsSeat Agreement.
Such compensation, he submits, should includeast bhe amount of
“Box 3" tax paid by the employee, calculated oniragtividual basis,
as well as a fixed monthly amount, depending ongtrede of the
employee, to compensate for “the other differences”

Mr v. O. likewise argues that the proceedings ketbe Internal
Appeals Committee were tainted with procedurabintarities insofar
as the Committee overlooked certain arguments afatred in its
opinion to new issues on which he had not beentabd®emment. He
submits that prior to the signing of the revise@tS&greement there
was no difference in fact between the situatiomofch nationals or
permanent residents and that of other employeesaddrowledges
that there was a difference in law, in that cerfaiovisions of the PPI
did not apply to Dutch nationals and permanendesds, but in his
view that difference does not justify the unequabhtment under the
revised Seat Agreement. He criticises the Commiftere having
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completely disregarded that inequality of treatmami contends that
the host State’s discretion to grant privileges mmuiunities is subject
to the limit that these privileges and immunitiesistnnot result in

unlawful differences in treatment, especially withihe European
Union, where States have an obligation to complyh wkuropean

Union law, which prohibits discrimination based oationality. He

asks the Tribunal to set aside the impugned decaia to award him
material or moral damages in an amount equal feeB%ent of his net
salary, 9,000 euros in moral damages for the delathe internal

appeal proceedings and 1,000 euros in costs.

C. In its replies the EPO recalls that, according tticke 19 of the

PPI, the aim of the privileges granted under theisesl Seat
Agreement is to ensure the unhindered functionfrthe Organisation
and the complete independence of the persons tonwthey are
accorded. From this it infers, on the one hand, tifra only limit for

the host State in granting such privileges is thay should not run
counter to this aim and, on the other hand, that ghvileges in

question are, by definition, related to work. Itbmits that the
argument that, despite being Dutch nationals, semgloyees do not
enjoy special protection in their country, is ieehnt, since their
employment relationship is governed by the SerRegulations of
the EPO and international civil service law, whath provide proper
legal protection.

Regarding the rationale for exempting its employdesm
national taxes, the Organisation explains thatdahiss at guaranteeing
their independence. It points out that, like theitleagues of other
nationalities, the complainants are exempted frayirny income tax
on the remuneration that they receive from thed@ffivhereas Dutch
nationals not employed by an international orgditisado not enjoy
that privilege. Mr K.'s reasoning would imply th#tis privilege
should likewise be abolished.

The EPO argues that, contrary to the view put fodwhy
Mr K., the existence of the privileges provided iforArticle 10 of the
revised Seat Agreement does have an impact ontigetaveness as
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an employer. Indeed, many of the high-ranking eygds who are
eligible for these privileges are in fact recruitexternally, and not
after having served for many years within the @ffic

It rejects the allegation that it breached its caftgare in signing
the revised Seat Agreement for several reasoesnphasises that the
negotiations with the host State were not confinedthe fiscal
privileges but concerned many more important isssesh as the
right to gainful employment for family members. tharmore,
following the decision of the Dutch Government toeamline the
position of employees in the various internatiormabanisations
present in the Netherlands, there was no longer @om for
negotiations regarding fiscal privileges. In dewglito accept the
agreement proposed to it by the Government, theu@sgtion took
into account the interests of the majority of itlspboyees, as well as
its own interests.

Referring to Judgment 1000, the EPO asserts tleat thas been
no breach of the principle of equal pay for equalrky since tax
exemptions of the kind at issue in the present casel not be taken
into account for the purpose of salary comparisamealculations of
purchasing power.

According to the defendant, the Internal Appeals@uitee did
consider the argument that the revised Seat Agneetakes away
certain privileges and immunities granted underRRé¢, though it did
not need to examine this argument in detail ondead established
that the differentiation criteria provided for irrt&le 10, paragraph 6,
of the revised Seat Agreement, namely Dutch naliignand
permanent residency, were legitimate. It adds thadny case, there
was no change in this respect between the pre\Beas Agreement
and the revised text adopted in 2006, both of wismmply with the
PPI. As for the allegation that the Committee idtroed new subject
matter, the Organisation considers that the Coragigtreasoning was
in line with the arguments put forward by the coanphnts and that
the Committee is, in any case, at liberty to reaferarguments not
raised by the parties in order to substantiatee#isoning on the issues
raised in an appeal.
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Lastly, it submits that in the absence of any ufilihlwehaviour
on the part of the Organisation, there are no gtswom which moral
damages may be awarded.

D. In their rejoinders the complainants press theegapl Mr K.
submits that, contrary to the impression given y Organisation,
the main problem which prompted the renegotiatidnthe Seat
Agreement was the changed tax status of employeesting from a
fiscal reform adopted in 1998 in the Netherlands.ddserves that the
defendant’s argument that, provided that priviledesiot impede the
functioning of the Organisation, they should beowHble, implies
that it could have requested privileges for Dutctionals. Mr S.
emphasises that the EPO was well aware of the gmolfdced by all
staff of the Office when they became subject toXB03 taxation, yet
it deliberately chose to sacrifice the interest®é group of staff in
order to obtain a result for another group, whitdady amounts to a
breach of the principle of equal treatment. Mr v.n@intains that the
revised Seat Agreement took away privileges andumties formerly
granted under the PPI, and he argues that thisdamlinlawful even
if the distinguishing criteria of nationality andnmanent residence
were legitimate. He considers that the Internal egip Committee
violated his right to be heard and that this violais not remedied by
the fact that he now has the opportunity to arggechse before the
Tribunal.

E. In its surrejoinders the EPO states that the comhds’
rejoinders do not introduce any argument liablalter its position,
which it therefore maintains in full.

CONSIDERATIONS

1. These complaints arise from the revised Seat Ageeem
between the EPO and the Netherlands signed on 8& 2006.
Article 10 of the revised Seat Agreement providest thigh-graded
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EPO staff exercising their functions in the Netheds “[shall]
enjoy the same privileges and immunities as thé&t&tinds accords
to diplomatic agents of the diplomatic missionsabkshed in
the Netherlands in accordance with the Vienna Cotiwe”. This
provision is expressly inapplicable to nationalsd apermanent
residents of the Netherlands. Its most relevantarh@s regards the
complaints is that the Vienna Convention treatneatiitles expatriate
staff to certain tax exemptions.

2. One hundred and seventy-five Dutch employees wgrkin
the EPQO’s branch in The Hague disputed the findrcasequences
stemming from the incorporation of these tax exéwomgt into the
revised Seat Agreement. The Internal Appeals Coteenlieard “test”
appeals from six EPO employees. The complainaetsieawn from
that group of six. In the result, the Committeenimeusly concluded
that two of the appeals were inadmissible in pad &hat all six
appeals were unfounded in their entirety and ibmamended that they
be dismissed. In particular, the Committee foundl tthe disputed
provisions of the revised Seat Agreement did nettin the duty of
equal treatment and that the President of the ©ffad discharged his
duty of care to the complainants in negotiating dggeement. The
President accepted the Committee’s recommendatidndémissed
the appeals on 5 August 2009.

3. Atthis juncture, it is convenient to deal with ssadditional
matters. Given that these three complaints fornh piathe test case
considered by the Internal Appeals Committee, dpigropriate to join
them. As the parties’ briefs and the materials thaye presented are
sufficient for the Tribunal to reach an informeccid@n, the request
for an oral hearing is denied. Lastly, Mr M. apgli® intervene in the
Kools complaint on the basis that he is in the sametion in fact
and in law. In the absence of any objection by RO, the
application is receivable.

10
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4. The complainants, Dutch nationals, seek compensatio
for the effect of the differential tax treatment fine revised Seat
Agreement between Dutch nationals and permaneitergs of the
Netherlands on the one hand and expatriate staffibaes on the
other.

5. As the revised Seat Agreement is an internatiogr@eament,
it is clear that the Tribunal does not have judtdn to examine in
any way its validity. While the Tribunal does hajgisdiction to
consider the correctness of the application of avipron of the
revised Seat Agreement, the present claims for eosgtion are not
based on an alleged incorrect application of thevemt article by the
EPO. Rather, the complaints challenge an intendaedexjuence of the
application of a provision agreed upon by the parto the revised
Seat Agreement. Accordingly, the complaints mustdisnissed as
must be the application to intervene.

DECISION

For the above reasons,

The complaints together with the application toeiaéne are
dismissed.

In witness of this judgment, adopted on 3 May 2(MI2,Seydou Ba,
President of the Tribunal, Ms Dolores M. Hansendg#) and
Mr Patrick Frydman, Judge, sign below, as do |,h€ahe Comtet,
Registrar.

Delivered in public in Geneva on 4 July 2012.
Seydou Ba
Dolores M. Hansen

Patrick Frydman
Catherine Comtet
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