Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3104

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms G. C. agairtbe
International Atomic Energy Agency (IAEA) on 7 Jamy 2010 and
corrected on 26 February and 10 March, the IAEAgyY of 17 June,
the complainant’s rejoinder of 23 September and #gency’s
surrejoinder dated 17 December 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a United States national borri2] joined the
Agency in 1995 as a Clerk/Typist. In 2000 she wssigmed to the
Department of Technical Cooperation (TC) and in2808e was given
permission to work from home two days per weekraoeoto care for a
family member who was ill. On 1 October 2003 shgamea one-year
fixed-term temporary assistance contract for thestpof Project
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Clerk in the Division of Programme Support and Clawation (TCPC),
in TC. She was subsequently granted a two-yearacirgxtension on
1 October 2004 and a further two-year extensioth @ttober 2006. In
August 2007 her work-from-home arrangement wasoditscued.

From September 2007 to March 2008 the complainastan sick
leave. Upon her return to work, she was informedt tMs S.
had been hired as her temporary replacement aridMbaT. had
taken over as her new supervisor. In June 2008 [ivésion of
Human Resources (MTHR) reminded the Director of TQRat she
was required to submit a proposal regarding theerexdon of the
complainant’s contract. On 27 August 2008 the Agtbirector of
MTHR advised the complainant that she would beretfea six-month
contract extension, i.e. from 1 October 2008 toM&drch 2009. She
added that TC was in the process of reviewing th#isg needs of
TCPC to meet future programmatic demands and thatAgency
would be able to discuss with her any implicati@anising from this
review before the end of September 2008.

On 4 September the complainant asked the Direcare@l to
review the decision to offer her a six-month cocitiextension and she
requested a two-year extension instead. By a left@d4 October 2008
the Acting Director General replied that the sixatioextension had
been considered appropriate in light of the exgkcietcome of the
staffing review that was under way. He committedptoviding a
response to her request as soon as that revielWwdsamdcompleted.

From October 2008 to February 2009 the complaina® absent
on either sick leave or annual leave. In an e-wlail December 2008
to MTHR, she asked to be granted a disability pensind sought
procedural guidance in that respect. The DirectdMDHR replied on
5 December, advising her as to the steps to bewell regarding her
request for a disability pension. He also inforniet that thematic
projects in TCPC would be phased out and that tections would
therefore no longer be required. Consequently ehgsloyment would
cease on 31 March 2009. The complainant wrote bmtke Director
of MTHR on 10 December, arguing that thematic pilagnwas
not being phased out but merely redefined, thateurile pretext
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of reorganisation her responsibilities had beerdedrover to Ms S.
and that her state of health was the reason hetracbnhad not
been extended. She also asserted that she had sbhégtted to
harassment and mobbing over a period of severaty&ahis replies
of 14 December 2008 and 15 January 2009, the Direft MTHR
assured the complainant that the non-extensiomriotdntract was due
to programmatic priorities and not her health peoid. He denied that
her responsibilities had been handed over to Man8.explained that,
although thematic planning would remain as a famgtiit would
follow an approach which would no longer require tpe of support
that she provided. By a letter of 27 January 20@9Director General
confirmed the decision to offer her a six-monthtcact extension and
to allow her employment to cease upon its expis, on 31 March
20009.

On 13 February 2009 the complainant appealed tkatsidn
before the Joint Appeals Board, asking that shgrheted a two-year
extension of her contract. She also made allegatbmarassment and
mobbing. In its report of 5 August 2009 the Boawdrfd in particular
that the complainant’'s case had been charactebged changing
working environment which had proven detrimental discriminatory
as far as her employment opportunities were coeckrtt considered
that her background and skills were sufficientlyedse to enable
her to provide clerical support to TC's variousea€h and project-
related needs. It recommended that the Directorefaémeverse his
decision and offer her instead a two-year congatgnsion.

By a letter of 15 October 2009, which constitutes impugned
decision, the Director General notified the commdait of his decision
not to accept the Joint Appeals Board’'s recomméniiainter alia
because, in his view, thematic planning had indssszh discontinued
in TC with effect from 2009 and, as a result, hemctions were no
longer programmatically needed. Her appointment thadefore been
allowed to expire according to its terms. On 11 &laber 2009 the
complainant asked the Director General to recondigedecision but
she was advised on 12 February 2010 that the matiald not be
reconsidered.
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B. The complainant argues that the impugned decisi¢ainted with

errors of fact and of law, unequal treatment arstriiination. She
contends that, contrary to the argument put forwardhe Agency,
thematic planning was not phased out as a funatidfCPC and that,
in any event, as her responsibilities were of aegemature and not
solely linked to thematic planning, and as thers weaclear need for
clerical support in TC, her skills could have besefully employed
for a wide range of services. Relying on the cosiols

of the Joint Appeals Board, she also contends MwatS., who was
hired as her temporary replacement, was not ondjgasd duties
which formed part of her job description but wasreower retained in
those duties, while she — the complainant — wasttat her functions
would cease to exist. In order to support her alieg of unequal
treatment and discrimination she points to the Badinding that she
was treated less favourably than other staff mesaber

The complainant accuses the IAEA of breach of pooe
Indeed, under the applicable rules and the Agernuystice, proposals
for extension of contracts must be forwarded byisitim directors
through department heads to MTHR six months befordgract expiry
and must be accompanied by supporting evidenceh sag
performance appraisals. In cases where the normugrgssion of
contractual periods is not followed, the advicettad Joint Advisory
Panel on General Service Staff must be requestedebe decision is
taken. In her case, however, despite the remiritdrtad been sent
to the Director of TCPC already in June 2008, theppsal for her
contract extension was submitted at the end of Aug008, i.e. one
month before her contract was due to expire, aniy after the
Staff Council President had intervened. Even thotlyh proposal
recommended a short extension, it was not congsidbyethe Joint
Advisory Panel on General Service Staff, nor wasdompanied by a
recent performance appraisal, because the Agendy faited to
complete her performance appraisal review for 2@bié asserts that,
as her two previous extensions were for two yeard she had
rendered excellent service throughout her tenire,heid a legitimate
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expectation that she would be granted a furthery®ar extension

of contract. She considers the impugned decisiobetgart of the

harassment and mobbing that she suffered and gheaohes the
Agency for failing to conduct an investigation irfter allegations in

that respect. She believes that her health problesns the reason that
she was not offered a two-year contract extendiorher view, the

IAEA failed to act in good faith and to fulfil itduty of care towards
her.

The complainant asks the Tribunal to set aside ittygugned
decision and to order her reinstatement. She clamaigrial damages
equivalent to what she would have earned had shwmined in
the employ of the Agency from 1 April 2009 to thatel of her
reinstatement, together with interest from due slahe also claims
moral damages in the amount of 25,000 euros and gothe amount
of 10,000 euros.

C. Inits reply the IAEA submits that the complaindras failed to
exhaust internal remedies in respect of her allegsitof harassment
and mobbing, because she did not raise this igsumeli request for
review to the Director General and, as a resuliyas not subject to
internal review. Consequently, the complaint iecdmivable in that
respect. As regards its failure to conduct an itigason, it notes that
no formal request for such investigation was ewdnstted by the
complainant.

On the merits, it argues that the decision to offer a six-
month extension of contract was based on purelygraromatic
considerations and was in no way linked to herest#t health. In
particular, the review undertaken in TCPC in 2088jch was part
of the overall restructuring of TC announced in 20@:d to the
decision to phase out thematic planning activigéective 2009. As
a result, the project to which the complainant hmebn assigned
was discontinued and there was no longer a needhéoifunctions
she had previously performed. In addition, the Agyempoints out
that the complainant was the holder of a fixed-tetemporary
assistance contract and therefore had no expettafi@an extension
corresponding to the contract progression for @gisted-term staff.
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According to the defendant, the impugned decisi@as wiaken
in the proper exercise of the Director General&ditionary authority
regarding appointment decisions and may thus beewed by
the Tribunal only on limited grounds. The IAEA desiany breach
of procedure and explains that the rules and mdicdn contract
extension relied upon by the complainant in hernsabions do
not apply to temporary assistance contracts. leceffextension of
temporary assistance contracts is not subject yoparticular notice
period, nor does it fall within the competence loé tJoint Advisory
Panel on General Service Staff. Emphasising théowsarefforts it
made to assist the complainant to find another, plostAgency rejects
the accusations of bad faith and failure to fulfilduty of care.

D. In her rejoinder the complainant asserts that fmmptaint is
receivable in its entirety. She argues that sheraise the issue of
harassment and mobbing in both her request forewevand her
subsequent correspondence with the Administratioany event, the
Tribunal's case law authorises her to raise a new @t any stage in the
process, including before the Tribunal. In her vidve Administration
was under an obligation to take action regarding dikegations of
harassment and mobbing in accordance with the gty rules. As
regards the Agency’s reliance on the overall restining of TC, the
complainant refers to the case law in support of drgument that
abolition of a post must result in staff reducticether than the
replacement of the incumbent. In that connectidme draws the
Tribunal’s attention to vacancy notice No. 2009/2d2the post of a
Communication Clerk and contends that the appointmEMs S. was
extended with a view to her carrying out the dutiéshat post. She
refutes the contentions that thematic planningeas a function and
that she was assigned to a single project, emphgsibe generic
nature of her responsibilities. She asserts thatdmtract was a fixed-
term contract subject to the IAEA Staff Regulatiansl Staff Rules.

E. In its surrejoinder the Agency maintains its pasition the
receivability of the complainant’s allegations ofrassment and
mobbing. It argues that the complainant is seekingstantive relief in
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respect of these allegations and that they thexedarount to claims,
which must be subject to internal review beforanbeanised before the
Tribunal. It notes that not only did the complaihdail properly to
raise the issue of harassment or mobbing in herestgor review to
the Director General and her subsequent corresporedwith the
Administration, she also never requested a revié\Wlwen grievances
under Appendix G to the Staff Rules or staff no&eC/NOT/1922 on
the Prevention and Resolution of Harassment Relargelvances and
Appointment of Mediators.

CONSIDERATIONS

1. The complainant joined the Agency in 1995 and wdrke
under various short-term appointments. On 1 OctoP@d3 she
began working as a Project Clerk in the Departnaniechnical
Cooperation (TC) in the Division of Programme Suppand
Coordination (TCPC) on a one-year fixed-term terapprassistance
contract, which was extended twice for two-yeariquky and was
allowed to expire on 31 March 2009, after a finahttact extension
of six months. In her complaint she impugns theeEior General’s
decision of 15 October 2009 dismissing the inteagbeal in which
she challenged both the decision to grant her #raxinextension of
only six months and the programmatic reasons thexevgiven for
that decision. The Joint Appeals Board found in Ferour and
recommended that she be given a two-year contxsetgion.

2. The complainant impugns the Director General's sleni
of 15 October 2009 on the grounds that it is tainigth procedural
flaws, errors of fact and law, and breach of theray’'s duty of good
faith, care and mutual trust. She requests theumdabto set aside
the impugned decision and to order her reinstatenténe claims



Judgment No. 3104

material damages equivalent to what she would baveed if she had
remained employed by the IAEA in the period fromAfril 2009
to her date of reinstatement, including all salgri@llowances,
emoluments, and entitlements, plus interest from dates. She also
claims moral damages in the amount of 25,000 eamdscosts in the
amount of 10,000 euros.

3. With respect to her plea that the impugned decis®on
based on errors of fact and law, the complainaatiestthat prior to
leaving on certified sick leave, she was notifibdttthere would be
an increase in the workload and that the work wouded to be
distributed evenly throughout the department. Steers that, after
she returned from sick leave, she was given vdtle livork while
Ms S., her temporary replacement, continued workamg duties
previously assigned to her or on tasks that sheldwormally have
been asked to handle, and that Ms S. received teacbmextension to
continue carrying out those duties and tasks, widfike was offered a
contract extension of only six months. In his leti€15 October 2009
the Director General justified his decision not fadlow the Joint
Appeals Board's recommendation by stating thatadoordance with
a recommendation of the Office of Internal Oversi@ervices to
discontinue thematic planning activities, the pcojen which the
complainant served as Project Clerk was not indude the TC
programme for 2009-2011 and therefore “[as herffioms were no
longer programmatically required, [her] appointmevds permitted
to expire according to its terms”. He went on tg dhat “[he]
disagree[d] with the [Board’s] suggestion that thdésnctions [were
then] being performed by another staff member” dahdt “any
thematic planning activities that [the complainamight] have
observed in the first months of 2009 [were] temppraesidual
functions of a discontinued project”. The Tribunakes however, that
in an e-mail regarding a project that the complatitead been working
on prior to her period of certified sick leave, WMs her supervisor, told
her that she would “handle [the project] in the eaway [she had
done] in [the complainant's] absence”. This showsatt the
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complainant’s duties were not reassigned to henup return from
sick leave but were being performed by other stefinbers.

4. The Joint Appeals Board unanimously found, intéa, ghat
Ms S., the complainant's temporary replacement, aieed after
the complainant’s return, continued carrying ouietuthat would have
normally been assigned to the complainant and hexd contract
extended; that it was unclear that thematic plapnivas in fact
discontinued; that the complainant’s job descriptisas generic in
nature and not specialised, and that thereforectimeplainant could
have fulfilled various clerical functions and dsti@ TC. The Tribunal
notes that, not only was the complainant’s job dpSon general in
nature, but thematic planning was listed as just @imany aspects of
the job and Ms T., the complainant’s supervisoerestated in an e-
mail dated 2 September 2008 that the complaindm¢iatic planning
duties did not require more than 30 per cent of timae
as per her job description. Even if thematic plagniwas to be
discontinued, there were many other duties the taimgnt could have
performed. The Tribunal is of the opinion that tleasons given for
renewing the complainant's contract for only sixntis, and then
allowing it to expire without further renewal, an®t substantiated
by the facts. As in cases dealing with the abdlitaf posts, it is
important to note whether or not the functions e post ceased to
exist and if the abolition resulted in a reducednbar of staff. In this
case, the functions appear to have continued. V§mbre, a new post
with thematic planning functions was advertised 28 November
2008, after the complainant had been informed ghatwould receive
a six-month contract extension. There was no c¢lEasoning provided
as to why the temporary replacement was retainede wthe
complainant was not, given that they apparentlyeshaimilar work
skills and experience and there was an obviousiragd need for
clerical support in TCPC due to the increased veattl The Tribunal
considers that no error has been shown in the ZAgpeals Board's
findings and, considering its in-depth study of tbaese and the
Agency’s insufficient substantiation of the decisito extend the
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complainant’s contract for six months, it is reasae to conclude that
the impugned decision was made for reasons otherttiose stated by
the Agency. As such, the decision is flawed andtieset aside.

5. The complainant claims that the Agency breachedlity
of good faith, care and mutual trust towards hée 8sserts that she
was a victim of mobbing and harassment, which tigenty did not
investigate, and that furthermore she was not ddeatith dignity
and care. The Agency contests the receivabilitthef complainant’s
allegations of harassment, stating that, as shendidfollow the
prescribed procedures in this respect, she dicerioaust all internal
means of redress and cannot therefore now bringléne before the
Tribunal. However, the Tribunal finds that the ®ment claim is
receivable and founded insofar as it is an elermémnch vitiates the
impugned decision. It is a relevant fact that waised but which was
not considered in taking the final decision.

6. The Tribunal will not decide whether or not the giamnant
was in fact a victim of harassment. It considerstéad that her
claims of mobbing and harassment were not propgelit with, in
breach of the Agency’'s duty of care. On severalasioms, and
particularly in her letter to the Director Geneoél4d September 2008
requesting a review of the decision to award hawrdract extension of
only six months, the complainant raised the issuben harassment.
The Agency contends that her letter regarded mali@y contract
extension, that she “did not request that the DareGeneral examine
any of these circumstances in the context of haress, that “the
terms ‘harassment’, ‘abuse’, and ‘mobbing’ appeawlmere in that
document” and that “[a]s a consequence, the Dirggemeral did not
consider the issue of harassment in her case enaifith regard to its
substantive existence nor in order to examine véretinocedures to
address such had properly been followed”. Howetee, Tribunal
notes that in the above-mentioned letter, her combrtteat “it is my
humble perception that my current chain of supergisre pursuing a
strategy to actively force me out of the Agency,usth

10
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behaving without considering the impact on me, mamify and
the Agency culture of good leadership and manag€meearly
addressed a work situation in which she felt she @& an unfair
disadvantage with regard to her supervisors.

Moreover, in her letter of appeal to the Joint AgdpeBoard, dated
13 February 2009, the complainant was even morafgpestating:

“l have also been a victim of mobbing, threats admatassment by

colleagues. | can provide documentation and proahis allegation. | am

in a poor mental and physical health status anddgterioration of my

health condition and subsequent extensive [cadtifisick leave]

consummation have, in my opinion, been the maitofaaf denying me a

contract even though it is denied officially, itshheen said to me in an

unofficial manner.”
The Agency had therefore a duty to initiate thecpss for dealing with
the complainant’s allegations of harassment, byfyiiog her of the
need to file an official request for an investigatipursuant to the
relevant provisions and by referring her to thec#jme department
which processes such claims, for example. Regardieésvhether or
not the claim was made as the main subject of &teerl or as a
subsidiary topic, the fact that it was includedaditrequired that it
be addressed in the Agency's response, not onlythst the
complainant could have the protection of the ingesion, but also
so that her supervisors could be afforded the sanmection —
harassment investigations serve also to protectattoeised against
false accusations. Furthermore, the Tribunal nittasthe fact that the
complainant was not given enough work upon herrmeftom sick
leave, which led her to feel marginalised and hiatat, offended her
dignity and constitutes an element of the breaautf of care.

7. In view of the above, the impugned decision mustskbe
aside to the extent that it did not provide a cettextension of two
years. In these circumstances, it is unnecessamgrsider whether the
Agency was obliged to consult the Joint Advisornin&aon General
Service Staff before deciding to renew the complaiis

11
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contract for only six months. In light of the tinteat has passed
and the administrative difficulty in reinstating ethcomplainant,
the Tribunal will award material damages in an amaquivalent to
what she would have earned had her contract befemded for two
years, including all salaries, allowances, emolusieentitlements
and pension benefits, plus interest at 5 per centapnum from due
dates, less any sums earned by the complainamtgdiivat period. The
Tribunal will also award moral damages in the antowof
15,000 euros and costs in the amount of 5,000 eAtbsther claims
must be dismissed.

DECISION

For the above reasons,

1. The impugned decision of 15 October 2009 as wetthaprevious
decision of 27 January 2009 are set aside to ttenethat they
did not provide a contract extension of two years.

2. The IAEA shall pay the complainant material damagesan
amount equivalent to what she would have earnechbadontract
been extended for two years, including all salar@®wances,
emoluments, entittements and pension benefits ipliesest at 5
per cent per annum from due dates, less any sumscdey the
complainant during that period.

3. The Agency shall pay the complainant moral damageshe
amount of 15,000 euros.

4. It shall also pay her costs in the amount of 580®s.

5. All other claims are dismissed.
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In witness of this judgment, adopted on 2 Noven#tdrl, Mr Seydou
Ba, President of the Tribunal, Ms Mary G. Gaudrdite-President,
and Mr Giuseppe Barbagallo, Judge, sign below, a$, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Seydou Ba
Mary G. Gaudron

Giuseppe Barbagallo
Catherine Comtet
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