Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3103

THE ADMINISTRATIVE TRIBUNAL,

Considering the first and second complaints filgdMrs R. T.
against the International Labour Organization (IL@) 23 February
2010, corrected on 10 May and 8 June, respectittedy|LO’s replies
of 13 September, the complainant’s rejoinders oDetember 2010
and the Organization’s surrejoinders dated 9 andMHsch 2011,
respectively;

Considering Articles Il, paragraph 1, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is an Armenian national born in8L%he joined
the International Labour Office, the ILO’s secré&grin January 2001
following a competitive recruitment process carried
out within the framework of the five-year Young Rrssionals Career
Entrance Programme (YPCEP). Her contract referoetheé YPCEP
as consisting of an initial assignment of 12 monthsGeneva
(Switzerland), followed by two assignments of 18nting each in two
field offices and culminating in a further assigmnef 12 months in
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Geneva. She was granted a fixed-term contract adegP.2 for an
initial period of one year, and her first assignimevas to the
Employment Strategy Department in Geneva. Her aohtiwas
subsequently extended several times, often foogershorter than one
year.

On 1 May 2002 the complainant was transferred te th
Organization’s Subregional Office in Moscow (Ru¥siad, following
the successful completion of her probationary pkrishe was
promoted to grade P.3 with effect from 1 Februa®@2® Towards
the end of 2003, the Human Resources Developmeparibaent
(HRD) encountered difficulties in identifying a neassignment
for her to take up at the end of her assignmeMadscow. No solution
was found during the next 12 months, and she tbexefemained
in Moscow. In a minute of 3 November 2004 to theé&xive Director
of Cabinet, the Director of HRD indicated that themplainant’s
profile was particularly suitable for either the J@®pment
Cooperation Department (CODEY) or the Policy Integration
Department (INTEGRATION), but that neither of thedgpartments
could accommodate her unless they were grantedi@uhliresources.
He therefore sought authorisation to finance hecgihent through
cash surplus funds. The Director also emphasisat HRD would
“continue its efforts to integrate her onto a fuilmded regular budget
post as soon as possible”. In the event, the congriawas transferred
back to headquarters and assigned to INTEGRATIOMcaVe 1
January 2005.

On 20 November 2005 the complainant wrote to tive Deector
of HRD to draw her attention to the fact that hesignment with
INTEGRATION in the context of the YPCEP was comiogan end.
She stated that she would prefer to remain in INRBGION
thereafter but that, unless a regular budget past identified for her
in that department, she wished to be consideretimvacant posts in
CODEV and the Bureau of Programming and Management
(PROGRAM), respectively. Some three weeks latevjngareceived

" Soon after CODEV became a Branch within the Pestrigs and Development
Cooperation Department (PARDEYV).
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no reply, she informed the Director of HRD that $tzel applied for
these two vacancies. On 2 February 2006 the congitisought
clarification as to whether the Office would honatgr “commitment”

to appoint her to a position funded under the Gmgdion’s regular
budget. In June 2006 her contract was extendetl tApril 2007,

but she was advised that this extension did notyirtipat a position
had been identified for her on the regular budgktwever, HRD

would continue its efforts to identify such a pmsit and she was
encouraged to continue applying for vacancies spoeding to her
profile. On 15 January 2007 the complainant drewDHRattention

to two regular budget positions which had becomeant in

INTEGRATION, expressing the hope that the Officewdo take this

opportunity to regularise [her] situation”. In Apr2007 she was
advised that, although her contract would be redefee a further
12-month period, her salary would continue to bigl gy the Office

and not by INTEGRATION and that HRD was continuitgyefforts to

find a position for her elsewhere in the Organaati

In an e-mail of 28 January 2008 to the DirectorHiRD, the
complainant listed several vacancies for which ¢tz applied,
including vacancy No. 2007/68 for the position obgtamme Officer
(Resource Mobilization) and vacancy No. 2007/67tkar position of
Technical Cooperation Officer (Programme and Ojpmna), both
of which were in CODEV, and requested that her whwy be
given special attention, in accordance with Artidl2 of the Staff
Regulations. On 29 May 2008 she was informed thatred not been
selected for either position.

In the meantime, by a letter of 29 February 2088, Director of
HRD had notified the complainant that the Officeuwbnot be in a
position to renew her contract upon its expiry @n/April 2008. She
noted that, as HRD had been unable to identify qulae budget
post matching her profile and competencies, herl@mgent was
being financed under deficit funding and hence @hér extension
of her contract was not possible due to budgetampsttaints.
On 15 April 2008 the complainant provided HRD wéhcopy of a
medical certificate attesting to her pregnancy. Theector of HRD
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acknowledged receipt of the certificate on 23 Apmibting that no
further action was required on the part of the depant.

The complainant wrote to the Director of PARDEV 6nJune
2008 requesting, pursuant to paragraph 13 of Annex the Staff
Regulations, an interview in order to obtain feagban the technical
evaluation leading to the outcome of competition. [R607/68 and
competition No. 2007/67. The Director of PARDEV lieg that
same day that there had been over 400 applicafions/acancy
No. 2007/67, all of which had been looked at cdlefand “scanned”
on the basis of the following selection criterig: feveral years of
experience in ILO technical cooperation projects, janst as technical
or policy staff but also dealing with programme dmnatget-related
matters; (i) working experience in countries/regio outside
country/region of birth; and (iii) knowledge of theQO’s Technical
Cooperation Manual. She noted that the complaisaatirriculum
vitae could not be retrieved at that stage, aadtleen destroyed upon
completion of the recruitment process in line witl® practice, and
added that she was unable to meet with the congpiaidue to her
heavy workload. The complainant acknowledged reéceap the
Director’s reply and reiterated her request fodfesck on competition
No. 2007/68. That request went unheeded.

On 22 August 2008 the complainant filed a grievawidd HRD
against the decision not to renew her contract uip®rexpiry on
30 April 2008. Efforts to resolve the matter thrbugnformal
means proved unsuccessful. On 9 April 2009 HRD ctege the
grievance as groundless and on 12 May 2009 the lagmapt
submitted it to the Joint Advisory Appeals BoardioP to that, on
9 July 2008, the complainant had filed a first gaiece with the Joint
Advisory Appeals Board, under paragraph 17 of Anh&xthe Staff
Regulations, challenging the outcome of competibion 2007/68.

The Board issued its reports on the complainanit'st fand
second grievances on 23 September and 17 Novembép 2
respectively. It recommended that the Director-Gandismiss both
grievances as devoid of merit. By a letter datetN@Bember 2009 the
Executive Director for Management and Administratiootified the
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complainant of the Director-General’s decision hal@se the Board's
recommendations. That is the impugned decisiomih bomplaints.

B. The complainant argues that, as she was recruitedeobasis of a

competition and in accordance with the Staff Reguia, she had a
legitimate expectation of pursuing a career wita thO. Her status

was that of a regular official holding a fixed-teaontract, and the fact
that she was recruited within the framework of WRCEP did not give

the Office the right to define her status otherwReferring to various

documents submitted by the Office to the Govertdody, a report by

the Joint Inspection Unit of the United Nationsteys, as well as the
general practice within that system, she contehdsdareer prospects
were clearly envisaged for young professionalsthatithe Office had

in fact committed itself before the Governing Bddyintegrate those
recruited under the YPCEP “into a regular post”.

According to the complainant, there was no validson for the
decision not to renew her contract, and by pointing‘budgetary
constraints” to justify the contested decision, tAdministration
committed an error of fact. She submits that amfiearly 2006 her
post was funded by INTEGRATION and that, when teeision was
made not to renew her contract, that departmenindidct have at its
disposal sufficient resources to continue fundingy Ipost for a
substantial period of time. However, instead ofhgsthe available
resources to ensure her continuous employmenthase to utilise
them for the recruitment of new temporary staff.rbtover, although
her transfer to INTEGRATION became effective in uaty 2005,
it was not formalised in the Organization’'s Intdgth Resource
Information System (IRIS) until May 2007. Due testladministrative
error, the records continued to indicate that slas wmployed in
Moscow, whereas she was actually serving in INTEGRN. As a
result, INTEGRATION declined using the availablsaerces to place
her in a regular budget post and the Administrateraded its
obligation to justify why she was offered contraofsless than one
year and why other officials were given preferefaetransfer. This,
according to the complainant, amounts to an abliaatbority.
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The complainant denounces what she describes ab#ence of
genuine efforts by the Office to place her on aulagbudget post. In
her view, the conclusion that HRD was unable toniifleg a post
matching her profile and competencies was drawmagthe evidence
and in disregard of essential facts. She asseatsntit a single effort
was made to regularise her situation after she tmassferred to
INTEGRATION and that the Administration failed take advantage
of the vacancies that became available in that rtdepat between
2005 and 2008 as a result of staff movements octéation of new
posts. In fact, the Administration filled these &acies through the
direct transfer of other officials, thereby breaghher right to equal
treatment. Notwithstanding her repeated requestsettransferred to
CODEV, the Office did not make any effort to plaoer there, even
though she had substantive experience in develdpowaperation —
including a doctoral dissertation, a series of jalhions and teaching
experience in the field — and the Director of HR&d lacknowledged
that her profile was particularly suitable for thaéanch. In so doing, it
demonstrated personal bias towards her. In her i@pinher
appointment to any of the vacancies referred tovatshould have
taken place through an in-grade transfer, i.eha dame way as for
other individuals recruited under the YPCEP.

She states that several opportunities for trantberCODEV
were allowed to pass by and that when a post becaagable in
2005, instead of granting her an in-grade trangber,Administration
decided to fill the post through a competition ammmed under
vacancy No. 2005/38. She applied for that competiind was in fact
identified as the second best candidate for the, ye$ when a post
with an identical job description was advertise@@®7 under vacancy
No. 2007/68 and she applied for it, her name wasewen placed on
the shortlist. This, she argues, was contrary eégpttovisions of Annex
| to the Staff Regulations, which require that ialiernal candidates
who have successfully completed the Assessment€gimptrocess are
to be invited to a technical evaluation, as well af
Article 4.2(g) of the Staff Regulations, which rags that in filling
vacancies applications for transfer shall be gigeonr consideration.
In addition, it was proof that the Administratiopused its discretionary

6
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power in drawing up the shortlist of candidates &malt it treated
her in a discriminatory manner. She asserts thagngher fully
satisfactory performance and the Office’s statemiradment to place
her on a regular budget post, she should have dssgned to vacancy
No. 2007/68 without a competition.

The complainant also contends that by failing tplyeto her
request for feedback on competition No. 2007/68 tangdrant her an
interview, the Director of PARDEV violated paragnap3 of Annex |
to the Staff Regulations, according to which thgpomsible chief is
under an obligation, when he or she receives aestdor feedback
from an internal candidate, to organise a meetingrder to provide
the requested feedback, as far as possible, wighiworking days of
receipt of the request.

She points out that despite her status as a wellfepd internal
candidate, the Organization failed to give her pfotreatment.
Similarly, it disregarded relevant considerationshsas her length of
service, prior performance, age, gender and nditign8he states that
she gave up a promising career in her country’sl ervice in
order to join the ILO and that the Office’s failute implement the
YPCEP properly caused irreparable damage to heecarospects. In
addition, she was left without social protection cdngse her
employment was terminated during her pregnancyyiatation of
Swiss employment law.

The complainant asks the Tribunal to set aside ittgugned
decision and to order her reinstatement with effeah 1 May 2008
or, alternatively, to award her material damagesivadent to five
years’ gross salary together with all related bisefincluding
pension and health insurance. She requests thabthpetition for the
position of Programme Officer (Resource Mobilizajian CODEV
(vacancy No. 2007/68) be cancelled and she claiatenml and moral
damages, and costs.

C. In its reply to the first complaint the ILO object® the
receivability of the plea raised by the complaindimat the delay
in formalising her transfer to INTEGRATION consteéd an
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administrative error on the part of the Office.clintends that the
complainant raised this plea for the first timehe proceedings before
the Tribunal and has thus failed to exhaust intemamedies

in that respect. With regard to the second compldirsubmits that

the complainant is challenging competition No. 2687and that,

consequently, all elements of the complaint whick aot directly

relevant to that particular competition are irrgabie.

On the merits, it asserts that the complainantrisng to assume
that, because she was recruited within the framewbithe YPCEP,
she had a legitimate expectation to pursue a canethin the
Organization. It argues that the commitment maddeurthe YPCEP
was for training and professional development avéive-year period
but not for continuous employment, hence the refs¥s in the
programme’s description to “assignments [...] basedimdividual
qualifications and personal preferences as wellhstiutional staffing
needs”. It points out that the complainant wasraotuited to a clearly
identified position financed by the regular budgetd that any
possibility of employment beyond five years was regped in her
contract in conditional terms. In fact, the expresantion therein of
Article 4.6(d) of the Staff Regulations clearly icated that there
should be no expectation of employment beyond itreeyfear period.
It explains that as of 2002 the YPCEP ran intorfoial difficulties,
which ultimately caused its discontinuance, andt thae to its
budgetary situation, the Office was not in a positio find a suitable
solution for all those participating in the program

The defendant argues that the existence of genbudgetary
constraints was a valid reason for the decision tootrenew the
complainant’s contract. Noting that this point wastensively
discussed in the internal appeal proceedingsfersehe Tribunal to
the Joint Advisory Appeals Board's finding that rdewere no
financial resources available to finance her pasitbeyond 30 April
2008. It explains that until then her position Haekn financed by a
combination of resources, including deficit fundiagd a temporary
budget allocation, which, as the Office pointed iouthe course of the
internal appeal, was not a long-term sustainableitiea. In its
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opinion, the impugned decision was taken by thed@ar-General in
the exercise of his discretionary authority, wasperly motivated and
shows no flaw which would warrant its review.

The Organization considers that it was under nallebligation to
place the complainant on a regular budget pospolhts out that
Article 4.2 of the Staff Regulations makes no nmamtof directly
assigning the holder of a fixed-term contract fooaition financed by
the regular budget, and that it only provides fioeat appointments in
exceptional cases. Moreover, there is no rule raguthat all internal
candidates patrticipating in a competition must bertisted or given
priority treatment. As the Tribunal has repeatesifted, preference by
reason of internal candidate status or gender nhest given
effect only where candidates are evenly matcheaosling to the
defendant, the complainant was fully aware that ghaper way to
regularise her employment status was through s$etedb a post
following a competitive process. Although she pstdeagainst the fact
that she was not selected for any of the availpblgts in CODEV
through the regular process, she has not explaimeg she was
suitable for these posts, nor has she proved tiweage of any
procedural flaw which might have deprived her ofag selection
process. Similarly, she has failed to establish $ha actually suffered
unequal treatment, because she has not shown ¢hatthation was
identical or comparable to that of other officialsansferred to
INTEGRATION. The defendant contends that, everhi @absence of
a legal obligation, it did make considerable eford maintain the
complainant's employment beyond five years andind & suitable
regular budget post for her.

The Organization acknowledges that the DirectorP8iRDEV
failed to provide the complainant with feedback oompetition
No. 2007/68, but considers that such failure does jastify the
cancellation of the competition, especially sinee tomplainant was
not even shortlisted for that particular vacandycdntends that a
combined reading of paragraphs 11 and 13 of Annax the Staff
Regulations reveals that not all internal candiladee entitled to
receive feedback, but only those who make it to ldst stage of
the process, i.e. those who are shortlisted, imeed and whose

9
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assessment is included in the report drawn up ey rédsponsible
chief. As the complainant was not placed on theth$ioof candidates,
the Director of PARDEV was not in a position to gier any
personalised comments. Furthermore, she may actubfive

considered that the feedback she provided on catgpeNo. 2007/67

also applied to competition No. 2007/68 and thatas therefore not
necessary to give a further reply. Emphasisingdiberetionary nature
of an appointment decision and the Tribunal’'s ledipower of review
in that respect, the ILO submits that the complatisecandidature was
subject to at least a preliminary evaluation byDBlrector of PARDEV

and that her exclusion from the shortlist was base@n appraisal of
her qualifications and experience. In effect, asfiomed by the Joint
Advisory Appeals Board, the failure to provide fbadk had no
bearing on the selection process.

With regard to the complainant’s argument that sves left
without social protection because her employmens werminated
during her pregnancy, the ILO submits that the ignad decision was
taken for reasons completely unrelated to the caim@ht's pregnancy
and that the Office did in fact act beyond its diojyensuring that her
health insurance would be extended beyond the yserabd of six
months following her separation so as to coverrhedical expenses
related to childbirth.

D. In her rejoinder to the first complaint the comphait asserts that
she did raise the argument of an administrativererr her grievance
to the Joint Advisory Appeals Board, albeit in blig different terms,
and that the complaint is therefore fully receieabh her rejoinder to
the second complaint she argues that the claimdopwéard in that
complaint in connection with earlier vacancies I®@REV, including
vacancy No. 2005/38, are receivable because thegtitgte the
context within which the Administration decided notshortlist her for
competition No. 2007/68 and effectively to deprher of a possible
employment opportunity.

She presses her pleas on the merits, emphasigihgtta had the
status of a regular staff member with legitimateeea aspirations.
She argues that, if the Organization has no pabicythe expiry of

10



Judgment No. 3103

fixed-term contracts during pregnancy, it oughtredy on Swiss
employment law, which prohibits termination of emyhent during
pregnancy or during the 16 weeks following deliveBhe reiterates
her allegations of unequal treatment, noting the tmajority of
participants in the YPCEP were placed on a regblaiget post
without having to go through a competitive process.

In addition, she submits that the selection procesiufor
competitions Nos. 2007/67 and 2007/68 were vitiaite rejects the
contention that the Director of PARDEV may have utiat that
the feedback on competition No. 2007/67 also agpiecompetition
No. 2007/68, pointing out that not only the tittdshe respective posts
were different but also the duties and the qualif@ requirements.
She adds that in her reply to the request for faekllon competition
No. 2007/67, the Director of PARDEV referred toestion criteria
which were not publicly announced in the vacancyiceofor that
competition, thereby violating the principles ofrfaompetition. She
emphasises her qualifications, noting that the s#@sent Centre and
HRD found her competences to be adequate for ssfoteperation at
the P.3 and even the P.4 level. She fails to uteteishow it was
possible for the Administration not to shortlist ier a post for which
it had identified her as the second best candilaliea year earlier.

E. In its surrejoinder to the first complaint the IL@affirms its
objection to receivability. With regard to the sedocomplaint, it
reiterates its position on the irreceivability of alements of the
complaint which are not directly relevant to conijp@t No. 2007/68.

On the merits, it dismisses as unsubstantiated atigggments
advanced by the complainant in her rejoindersxfians that it does
not contest the complainant’s qualifications andislout that these
were simply not sufficient for her to be included the shortlist
of candidates for vacancy No. 2007/68. In its vidhe argument
regarding the reference by the Director of PARDEY additional
selection criteria is irrelevant, because it dogisaoncern competition
No. 2007/68, i.e. the competition the complainaat gresently
challenging. It rejects the proposition that thenptainant should have
been shortlisted for competition No. 2007/68 justduse she had

11
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previously been shortlisted for a different comjpati, noting that
there was a different pool of candidates partidigatin each
competition and that, in any case, being included ishortlist in a
given competition does not give rise to any autacnaights in
subsequent competitions.

CONSIDERATIONS

1. The complainant joined the International Labouri€ffin
January 2001 in the framework of the five-year YgpuRrrofessionals
Career Entrance Programme (YPCEP) at grade P.2shedwas
subsequently promoted to grade P.3. She completegrogramme on
20 January 2006 and had several extensions ofXaeel-ferm contract.
During the period up to 30 June 2006 her contraas funded by a
combination of resources from the Human Resourcegeldpment
Department (HRD) and deficit funding. After two moicontract
extensions using funds from a temporary budgetcation, the
complainant was notified on 29 February 2008 tHag to budgetary
constraints, her contract would be allowed to expion
30 April 2008, without further renewal. She contesthat decision
through a grievance to the Joint Advisory Appeatal. The Board
delivered its report on 17 November 2009, statinigsi conclusion that
“the Office [had] not misinform[ed] the [complaintdnas to
the reason for the non-renewal of her contractt theither the
YPCEP nor considerations relating to the [complatitsh gender, age,
nationality or length of service nor her pregnan®quired the
Office to further renew her [fixed-term] contradhat the Office
nevertheless [had] made extensive although ultimaiasuccessful
efforts to find her a suitable placement; and that [complainant’s]
allegation of discrimination was without foundatioccordingly, it
recommended that the Director-General reject Hewgnce as without
merit.

2. Between 24 June and 25 August 2008 the complamlant
filed nine grievances relating to her non-selectionnine separate
competitions, including competitions for vacancib®s. 2007/67

12
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and 2007/68, requesting that the Joint Advisory &gl Board
recommend that the competitions be cancelled. Téerdjoined the
grievances and delivered its report on 23 Septer20®@@. It observed
that all nine grievances related to recruitment seldction procedures
which are subject to limited review. It found, intdia, that “in all nine
cases the [complainant’s] candidature was subjected at
least a preliminary evaluation by the responsiliiefcand that, where
she was not short-listed for interview by the es#ibn panel, her
exclusion was based on an evaluation of her qoatiins and/or
experience”. It added that this finding was “esplgiimportant in the
case of [competition] 2007/68 [...] where the [...]pessible [chief]
had failed or refused to respond to the [complairhriegitimate
request for written feedback on the evaluation @ss¢’ However,
it considered, after having examinedcamera the file of competition
No. 2007/68, that “the evaluation and selectiorcpdures themselves
were not vitiated by the absence and denial of feekl by the
responsible [chief], as this feedback interversegosteriori, that
is after the Director-General has already appointeel selected
candidate. Accordingly absence or denial of feekltpeguld] not have
vitiated the selection procedure as such.” In agioh, the Board
recommended to the Director-General that he disntiss nine
grievances as devoid of merit.

3. By a letter of 25 November 2009 the complainant was
informed that the Director-General had accepted ®eard’'s
unanimous recommendations (dated 23 September amdbitember
2009) and had decided to reject all nine of hegvgmces against her
non-selection in the respective competitions ad aglher grievance
against the non-renewal of her contract, all ard®iithout merit. The
complainant impugns this decision in two separat@plaints before
the Tribunal. In the first complaint she impugnis tihecision insofar as
it concerns the rejection of her grievance agdinstnon-renewal of
her contract, and in the second complaint she impug
it insofar as it concerns the rejection of her ymigce against her
non-selection in the competition for vacancy Nd)2@8.

13
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4. The Organization asks that the cases be joinediealtl with
in a single judgment as the two complaints are etyodinked. It
explains that the substance of the second compaiiaps with the
first complaint insofar as it concerns the compairs allegation that
she was affected by decisions regarding some vesanwhich she
mentions in both complaints. The complainant olsjeot joining the
complaints, maintaining that the two cases are domehtally different
in fact and law, but she observes that the outcofméhe second
complaint might have substantial consequenceofitst complaint.

5. The complaints, which contain some common claintsrast
in part on the same arguments, are, to a largatextéerdependent, and
the Tribunal finds it appropriate that they be gannotwithstanding the
complainant’s position (see Judgments 2861, undané 2944, under
19).

6. The complainant contends that she had a legitimate
expectation of pursuing a career in the Organipatilue to her
participation in the YPCEP, and that her partidggatin that
programme could somehow be considered a guararteliture
employment by the Organization. The Tribunal fintsat this
contention is unfounded. The contractual terms kvithe complainant
agreed to when entering the programme and agamaesith contract
renewal are clear in that they are for fixed-terenigrds and create no
expectation of renewal. She has not shown any ee@dhat the
Organization had guaranteed her continued employrf@lowing
her participation in the five-year YPCEP. Moreovtre Tribunal is
convinced that the Organization put forth effoitisgood will, to place
the complainant on a regular budget post. That as wiltimately
unsuccessful does not detract from the efforts made

7. The Tribunal also notes that the complainant’s aegt
that her notification of termination during pregogrviolated Swiss
employment law is mistaken. The complainant wasaciixed-term
contract, the expiry date of which was set at time tof appointment
and at each renewal thereafter. Moreover, the QffeAppointment

14
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specifically referred to Article 4.6(d) of the St&egulations which
states, in relevant part, that “[w]hile a fixedrreappointment may be
renewed, it shall carry no expectation of renewabfoconversion to
another type of appointment, and shall terminatiaut prior notice
on the termination date fixed in the contract opyment”. The fact
that the complainant was notified of the Organa@s decision not to
renew her contract upon its set expiry on 30 ARAD8, and then
shortly thereafter informed HRD that she was pragn& not in
breach of any rules. The applicable rules in thisecare those of the
Organization and, as the Joint Advisory AppealsrBagaointed out,
ILO Staff Regulations make no provision relevanttis issue. In
these circumstances, the Tribunal finds that thga@iration is correct
in stating that the fact
“that there is no published policy (rule, regulatior office procedure)
concerning the non-renewal of fixed-term officialkose contracts are due
to expire during pregnancy, affirms that terminatior non-renewal
during pregnancy is only permitted for reasons detety unrelated to
the pregnancy. When the contract of a fixed-terficiaf is due to expire
during pregnancy or maternity leave, it is consistpractice for the
Organization to honor the contract period in fulHowever, the
Organization does not extend the contract perigdtHfe sole purpose of
continuing the period of employment to cover thegmancy and maternity
leave.”
This position is not inconsistent with the Swisspyment law.
In particular, the provision of the Swiss Code obli@ations,
which the complainant cites, refers specificallythe termination of
employment during the contract term, notified dgnomotected periods
(such as pregnancy, post delivery, etc.) and doeeefer to the natural
expiry of a fixed-term contract. The Tribunal fuethnotes that the
relevant provision of the Swiss Code of Obligatioiss fully
in line with the general principle according to waieveryone shall
have the right to protection from dismissal for emgon connected
with maternity, which is found in Article 33(2) dhe Charter of
Fundamental Rights of the European Union and Artilof the ILO
Maternity Protection Convention, 2000 (No. 183).
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8. The complainant argues that the Organization’silityalio
identify a regular budget post as justification floe termination of her
contract on its expiry date constitutes an erroiaof. She also asserts
that the reason given for the non-renewal of hexditerm contract is
invalid and that new recruitments in INTEGRATIONIl&wing her
separation show that there were budgetary fundslabla for a
position she could have occupied. These claimsuafeunded. The
Organization has provided detailed information rdoey the financial
constraints, which the Joint Advisory Appeals Bododind to be
sufficient to support the latter’s justificationrfthe non-renewal of her
contract for budgetary reasons, and the complainasithot submitted
any material to show that the Board’s finding wiasved. In its report
of 17 November 2009 on the complainant’'s grievaagainst the
non-renewal of her contract, the Board stated:

“[tlhe detailed information provided by the Offia the Panel's request

shows beyond doubt that, contrary to the [complaieh allegations,

genuine budgetary constraints were the reasorh®nbn-extension of the

[complainant’s] contract. It confirms that the betayy resources for

Professional staff allocated to her unit for thed@009 biennium were

earmarked entirely for on-going staff positiond, afl them, moreover, at
more senior levels than the [complainant].”

9. In her submissions the complainant identified saiver
colleagues who were transferred or assigned tospwastich she
believes she should have been given, but the Qrgigom has rightly
pointed out that it had no obligation to place bera regular budget
post by direct selection, and that at no point MRCEP participants
acquire any right or expectation higher than tHategular officials.
Furthermore, her claims of discrimination and ursqtreatment
fail, as she has not shown any case in which steimvan identical
or comparable situation to those who were treaté@rently. In
fact, it can be noted that the colleagues thatidémetified as having
been given preferential treatment over her werbiglier grades with
different contracts, including without-limit-of-tien contracts, and in
some cases financed by other departments or psojeidreover, the
complainant has failed to show that she should Heen considered
as more qualified for any of the posts for whicke stpplied, or that
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there were any procedural flaws in selecting trezassful candidates.
The Organization made a reasonable assertion hafatct of being

“suitable” for a particular department does noutesecessarily in an
appointment and it did not share the complainaag®imption that she
was supposed to be simply placed on any post.

10. The complainant argues that she should have bean gi
priority treatment for employment opportunities @ODEV and that
the Organization failed to shortlist her automalyclor all competitions
for which she applied. These arguments are likewifeunded. The
Organization must follow its own rules for fair cpeiition, and
to show favouritism to her due to her expiring cact, gender or
nationality, would be unfair to all other applicenin her submissions
the complainant repeatedly mentions her gender raatbnality as
special considerations for the priority treatmehattshe expected
from the Organization. She seems to have misuraigtsthe idea
behind the quota system. While it is true that tbeganization
makes special efforts to attract women and empkyesn non- and
under-represented countries in order to recruit lmadhtain “a staff
selected on a wide geographical basis, recogniailsg the need
to take into account considerations of gender ayed,at shall take
into consideration factors such as age, gender ratidnality only
when deciding among equally qualified candidatasthHermore, the
complainant’s claim that she should have been gipédority in
selection for a transfer within grade on the ba&iarticle 4.2(g) of the
Staff Regulations is unfounded. That provisionase interpreted in
the context that in situations in which candidades found to be of
equal or comparable merit, account shall be takexpplications from
former officials whose appointments were terminatedaccordance
with the provisions of Article 11.5 (Termination oeduction of staff),
of applications for transfer and of claims to prdimo. That is to say
that the complainant’s qualifications and expergen@re not found to
be of equal or comparable value to the qualificetiand experience of
those who were shortlisted.
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11. Moreover, as stated in Article 4.2(a)(ii) of the afbt
Regulations:

“Without prejudice to [Article 4.2(a)(i)], official shall be selected without

discrimination on the basis of age, race, gendsdigion, colour, national

extraction, social origin, marital status, pregnarfamily responsibilities,

sexual preference, disability, union membershipdditical conviction.”
The Tribunal points out that this rule does not méaat a person
should be given special status and preferentiatrirent on the basis of
any of these criteria. Indeed, the complainant'diebethat her
assessment within the framework of the Assessmemtr€ in the
context of a given competition automatically esstl her to be
shortlisted for future competitions is mistaken. &/the complainant
was entitled to under the applicable provisions veaghorough
consideration of her application as an internaldadate, and with
respect to the competitions referred to in her dainfs the Tribunal is
satisfied that this requirement was fulfilled. Thaet that she was not
shortlisted for some of the competitions and that $hortlisting for
other competitions did not lead to her selectiondppointment does
not indicate that her candidacy was not properhsatered.

12. The complainant asserts that there was an abségeauaine
efforts to place her in a regular budget post, @sfig in CODEV, that
she was not given priority treatment in the comjmets for which she
applied, and that she was not treated equally ngiglard to her transfer
to INTEGRATION. She claims that she considered thetessary
instruction for priority treatment of her candidaslyould have been
given as a means of ensuring alternative employmeportunities for
her, taking into account that her position was céffié by budgetary
constraints. She also states that she should heea biven prior
consideration in accordance with Article 4.2(g) dfe Staff
Regulations, given that her application was foramgfer in the same
grade. The Tribunal disagrees. It should be noted Article 4.2
governing the filling of vacancies specifies unde2(a)(ii) quoted
above that officials shall be selected without dimmation and goes
on to state under 4.2(e) that transfer in the sgrade or appointment
by direct selection by the Director-General shallthe normal method
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of filling vacancies for Chiefs, Directors and atlegh-level officials
which is not the complainant’s level. The rules ggming the filling of
vacancies at her level, i.e. for grades G.1 to &®Jisted under 4.2(f)
which states that the normal method shall be cotpet “[t]he
methods to be employed shall comprise transfehé dame grade,
promotion or appointment, normally by competitioBXceptions from
competition are limited to the following situations
“~ filling vacancies requiring specialized qualétons;
— filling vacancies caused by upgrading of a joboloye grade or in the
case of a job upgraded from the General Servicéhéo National
Professional Officers category or to the Professi@ategory or in the

case of a job upgraded from the National Profesdi@fficers to the
Professional category by one grade or more;

— filling vacancies in urgency;
— filling other vacancies where it is impossiblesttisfy the provisions of
article 4.2(a) above by the employment of any othethod.”
The Tribunal notes that the complainant’s situatéoes not come
within any of the above exceptions and her claimag she should have
been appointed without competition and that sheaulshbave been
given prior consideration are unfounded.

13. The complainant alleges that her misplacement ia th
Organization’s Integrated Resource Information &ys{IRIS) between
Moscow and INTEGRATION resulted in her not beingaqed
properly in a regular budget post. The Tribunabfithe opinion that,
as the Organization correctly points out, she wais misplaced in
IRIS, but there was simply a clerical error whield ko her name being
left off the printed staff list even though she vgéfi listed properly in
the online database.

14. Lastly, the complainant submits that the abseneereply by
the responsible chief and refusal to organise &mirew to provide
her with feedback regarding competition No. 200748 violation of
paragraph 13 of Annex | to the Staff RegulationkisTclaim is
founded. As the Joint Advisory Appeals Board stated
its report of 23 September 2009 “the absence at agebenial of
feedback by the responsible chief is a violationpafagraph 13 of
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Annex | to the Staff Regulations”. While the Bodalind that “the
evaluation and selection procedures themselves nerevitiated by
the absence and denial of feedback by the respenfibief]”, the

Tribunal finds that although this flaw does notati the evaluation
and selection procedures, it constitutes a bre&theoOrganization’s
duty of care and on this ground the complainaehtitled to an award
of moral damages.

15. Considering the above, the Tribunal awards to dmeptainant
moral damages in the amount of 5,000 Swiss frafitother claims
are dismissed as unfounded. As the complainantsdscin part, the
Tribunal also awards her costs in the sum of 1fEcs.

DECISION

For the above reasons,

1. The ILO shall pay the complainant moral damagethéamount
of 5,000 Swiss francs.

2. It shall also pay her costs in the sum of 1,506dsa

3. The complaints are otherwise dismissed.
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In witness of this judgment, adopted on 10 Noven#t¥rl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @jnge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet

21



