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112th Session Judgment No. 3098

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr M. &fainst the
International Labour Organization (ILO) on 12 Fedmu 2010, the
Organization’s reply of 14 May and the letter of 2ane 2010 by
which the complainant informed the Registrar of Thdbunal that he
would not file a rejoinder;

Considering Articles Il, paragraph 1, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this dispute are to be foundusigthent 3097,
also delivered this day, concerning the complaisafirist complaint.
Suffice it to recall that he was recruited by tinéetnational Labour
Office, the secretariat of the ILO, for the peribfl January to 27 June
2008. The tensions which rapidly arose in his ledthim to meet with
the Mediator, but he did not wish to pursue thaurse. By
a letter dated 6 March, which was handed to himreet day, he
was informed that his contract would be terminateith effect from
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10 March 2008. The complainant brought the disjpetere the Joint
Advisory Appeals Board and the Director-Generahttiecided, on the
basis of the Board's report, to commission an adstative
investigation in order to determine whether the vabmentioned
termination was tainted with any flaw. The inveatm concluded that
this was not the case, and the complainant was itifermed by a
letter of 15 October 2009, enclosing a copy ofittvestigation report,
that the Director-General had decided to closedse.

Having discovered that the e-mails which he hadamged with
the Mediator and the e-mail of 26 February 2008vhich she had
informed his supervisor that, in her opinion, heswat suited to
working with the ILO, were annexed to the invediiga report, on
9 December 2009 the complainant wrote to the DioreGeneral to
object to the “blatant, serious breach of the dottyconfidentiality
which forms the whole basis of the Mediator’s rolefe said that he
was “shocked” by what she had said about his cosmpéds and by the
conclusion she had drawn from this. He asked fgf@®b euros in
compensation for the moral injury suffered. By t@eleof 20 January
2010, which constitutes the impugned decision, Director of the
Human Resources Development Department (HRD) kkpice the
complainant that if he considered that the Mediatgarticipation
in the administrative investigation might have aafi®y on the
lawfulness of the decision of 15 October 2009, ti@d raise this issue
“in the appeal which [he was] entitled to file awsti[this] decision”.

B. The complainant explains that, as he was not avedreéhe

Mediator's actions to which he objects until he waified of the
“final dismissal decision” of 15 October 2009, heswvunable to
exhaust the internal means of redress. He contéoggver, that the
Tribunal accepts that redress for any injury causgd flaw in the
internal appeal proceedings may be sought fronrectly. He invites
the Tribunal to declare that Rule 9.1 of the Rul@sverning

Conditions of Service of Short-Term Officials is lanful, since

it stipulates that an internal complaint “shall peesented within
60 calendar days of the treatment about which ¢imeptaint is made”,
which means that an official may lose his or hghtriof appeal if the
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treatment in question is not discovered for somme tiSubsidiarily, he
states that this rule must be construed as medhaighe period for
lodging a complaint does not begin to run until ttete on which
the person concerned learns of the actions for twhie Office is
liable, or until the date on which the injury beasrapparent. In these
circumstances, he considers that his request tdtrextor-General
was validly submitted on 9 December 2009.

On the merits, the complainant expands on the p¥éch
he entered in his first complaint that the Medidtogached her duty
of confidentiality and impartiality. In his opiniprshe “abused her
role and the trust which [he] could reasonably @lac her, thus
deliberately causing him injury”.

He seeks the setting aside of the impugned deciaivmward of
25,000 euros in compensation for the moral injurffesed and costs in
the amount of 4,000 euros. He also asks the Trlbwneule that, if
these sums were to be subject to national taxatemyould be entitled
to obtain the reimbursement of the tax paid fromlttO.

C. Inits reply the Organization submits that the ctamant has not
exhausted internal means of redress, becausettae ¢& 20 January
2010 cannot be interpreted as authorising him l® di complaint
directly with the Tribunal. It adds that the comiptais irreceivable
ratione temporisby reason of the above-mentioned Rule 9.1. On the
merits, it repeats some of the arguments concethimdlediator’s role
which it put forward in its reply to the first cotant.

CONSIDERATIONS

1. As the Tribunal stated in Judgment 3097, also detid
this day, on 15 October 2009 the Director-Genefahe International
Labour Office dismissed the complainant’'s grievamesofar as it
related to the termination of his special shonrerontract and sent
him a copy of the report of the administrative istigation on which
he based his decision. On reading this report,ctimplainant learnt
that the Mediator, whom he had met before the detiwas taken to
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terminate his appointment, had been interviewedhyinvestigator.
He also discovered that the e-mails which he hachanged with
the Mediator concerning the offer of mediation ahé e-mail of
26 February 2008 in which she had expressed theoopihat he was
not suited to working with the ILO were annexedHe report.

2.  On 9 December 2009 the complainant wrote to thedbor-
General to complain of this “blatant, serious brea the duty of
confidentiality” which the Mediator ought to obserand of what she
had said about his competencies. He requestedseeiive the moral
injury which this had caused him. In her reply & 2anuary 2010
the Director of HRD denied that the documents gedplby
the Mediator were confidential and invited him, h& so wished,
to challenge the Mediator's participation in thevestigation “in
the appeal which [he was] entitled to file agaitts¢ decision of
15 October 2009". It is this decision which the @bdamant impugns

before the Tribunal.

3. The Organization submits that the complainant hat n
exhausted internal means of redress and that myplamt is also
irreceivableratione temporis.

These arguments are unfounded. Rule 9.1 of thesRebserning
Conditions of Service of Short-Term Officials laggwn that an
internal complaint “shall be presented within 60endar days of the
treatment about which the complaint is made”. Theunal considers
that, contrary to the Organization’s submissiore tieriod of time
specified in this rule can begin to run only asnfrahe date on
which the person concerned learns of the treatrabatit which the
complaint is made and not the date of the treatmsgit. In the instant
case, the evidence shows that the complainant didearn of the
Mediator’s actions to which he objects until 17 @betr 2009, the date
on which he was notified of the decision of 15 ®ein2009. His letter
to the Director-General of 9 December 2009, whiatsinbe construed
as a complaint within the meaning of Rule 9.1, waset
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therefore out of time. Furthermore, in her letteP@ January 2010 the
Director of HRD misled the complainant by sayingtthe could enter
the plea regarding the Mediator's participationtlie administrative

investigation in the appeal which he was entitleddadge with the

Tribunal against the decision of 15 October 2009.

The Organization therefore has no grounds for digdhat the
complainant has not exhausted internal means aksed For this
reason, not only is the complaint receivable, th& Organization
has committed an unlawful action by denying the glamant the
opportunity to have the dispute examined by thentJéidvisory
Appeals Board. By so doing, it deprived him of &egaard which,
according to the Tribunal's case law, exists initiall to the right
of appeal to a judicial authority. (See Judgmei@§73and 3068, also
delivered this day.)

4. The decision must therefore be set aside and S&roast be
remitted to the Organization for submission to thent Advisory
Appeals Board.

5. By denying the complainant access to the Board owith
justification, the Organization has delayed thealfisettlement of
this dispute, whatever the outcome may be, and dsased the
complainant injury for which fair redress may beeayi by ordering it
to pay him 2,000 euros in compensation.

6. As the complainant succeeds in part, he is entitbedosts,
which the Tribunal sets at 2,000 euros.

DECISION

For the above reasons,
1. The decision of 20 January 2010 is set aside.

2. The case is remitted to the ILO so that it may peatas indicated
under 4, above.
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3. The Organization shall pay the complainant 2,000o%uin
compensation for the injury caused by the delagathing a final
settlement of the case.

4. It shall also pay him costs in the amount of 2,60fbs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 18 Novemi2érl,

Mr Seydou Ba, President of the Tribunal, Mr ClaiRtmuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as d@atherine Comtet,
Registrar.

Delivered in public in Geneva on 8 February 2012.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



