Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3095

THE ADMINISTRATIVE TRIBUNAL,

Considering the tenth complaint filed by Mrs K. Jdgainst the
World Health Organization (WHO) on 6 May 2010 arumrected on
19 June, WHO's reply of 12 October, the complaitzargjoinder dated
12 November 2010 and the Organization’s surrejoindsf
15 February 2011,

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this case are given in Judgn#889 and 2840,
delivered on 8 July 2009, and Judgment 2895, deldzen 3 February
2010, concerning the complainant’s first and secaodnplaints.

Suffice it to recall that the complainant, a fornstaff member of
WHO, resigned in September 2005. As she was thesickrieave, her
separation was deferred until 1 January 2007, wher©rganization's
Director of Health and Medical Services (HMS) colesed that she
was fit to resume work, on the basis inter aliahef own doctor’'s

reports. In her second complaint the complainafgated to the fact
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that she had not undergone a medical examinatiam ggparation
from service. Following the delivery of Judgmen#@8n July 2009,
WHO invited her to be examined by a United Natiphgsician. She
accepted this offer and was examined by Dr V. tilWwing month,
but she also asked to undergo a psychiatric exaimma

In light of Dr V.'s report, which indicated thatehopinion of
a psychiatric specialist should indeed be soughiiO/Mecided that the
complainant should be examined by a psychiatrigtignated by
the Organization, who had no prior connection with case. By an
e-mail of 16 October 2009 it informed her that DrvRas available
to examine her and asked her to confirm her aviitlabVHO made it
clear that the purpose of such examination wouldobgetermine her
current health status, not to review her healthustat the time of
separation. The complainant replied that she weefler the matter to
the Tribunal.

Having obtained a copy of Dr V.’s report, on 18 Ember 2009
she requested an immediate determination as tohehethe was
deemed fit or unfit for work. In this regard sheimed out that the
examination performed by Dr V. was supposed torberal-of-service
examination. WHO replied on 19 and 23 November 20@9 no such
determination could be made until she had undergompsychiatric
examination. On 9 February 2010, following the ds&ly of Judgment
2895, the complainant again asked for a deternonatis to her
medical fithess on the basis of Dr V.’s findingshieh, in her view,
was required by the said judgment. By an e-maildfebruary 2010,
WHO informed her that it did not agree that suctedaination was
required by Judgment 2895. That is the impugnedsiber

B. The complainant contends that WHO has repeatediysed to
acknowledge her iliness, thereby breaching itsf &ales as well as its
duty of care. In so doing, it committed an abusepofver and
contributed to the deterioration of her conditicBhe alleges in
particular that the Director of HMS was fully awanxeher illness when
she “decided to terminate” her contract in Decen®8€6 without the
mandatory comprehensive exit medical examinationhelV the
Organization allowed her to undergo that examimatio
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in August 2009 and the results confirmed that slas wot fit for
separation, the Director of HMS still refused tokea determination
of her state of health. In the complainant’s vieWis constitutes
evidence of the improper motives behind WHO'’s wesit of her
separation from service. She suggests that then@ageon purposely
delayed the exit medical examination so as to enthat, three and a
half years after her breakdown, there would be ravemtraces of
her service-incurred illness and she would theesfbe unable to
claim compensation for it. When WHO finally agretedconduct the
medical examination, it was merely attempting todex her second
complaint moot.

Additionally, the complainant asserts that WHO aaled the exit
medical examination results, despite her repeagdests for feedback
from the Director of HMS. In her view, the Orgartiga had a duty to
inform her of these results as a matter of urgeincyight of the
seriousness of her condition, and that waiting atrrtbree months
before doing so constitutes further evidence ofithgroper motives
underlying the decision of the Director of HMS. Shecuses the
latter of interfering in medical examinations coothd in 2006
by attempting to persuade the psychiatrist who é@xagnhher to change
his prognosis. She points out that all the suceessnedical
examinations conducted between November 2005 agd#2009 are
consistent in their diagnosis of her condition atiht it was
unreasonable for the Organization to refuse to ideova medical
classification of her condition until she had bemtamined by yet
another doctor. She contends that, in appointingthem specialist
of its own choice, the Organization committed amisabof power.
Moreover, the decision to appoint a psychiatristeloain Switzerland,
even though she could not travel alone becauseeofchbndition,
coupled with the threat that, should she fail todengo that
examination, compensation might be denied, conesitmot only an
abuse of power but also a violation of the Orgaiopés duty of care.

The complainant asks the Tribunal to quash the métical
clearance issued upon separation, and seeks fueliefron the basis
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that she was unlawfully separated whilst unfit feork. She also
claims damages and costs.

C. WHO replies that the claims put forward in the préscomplaint
areres judicata in view of Judgments 2839 and 2895. The complainan
is seeking to reopen issues which have already theesubject of final
and binding decisions by calling on the Tribunal tely on
Dr V.’s report as a basis for declaring that shes wat medically
fit upon separation. The Organization stressesithdudgment 2839
the Tribunal stated that this was “not an approprigase for
reinstatement”, whilst in Judgment 2895 it held thlae complainant’s
claim for reinstatement of her sick leave [was] appropriate in the
circumstances” and upheld her separation from cerWwWHO adds
that a medical examination conducted almost threarsy after her
separation from service and for a distinct purges®no bearing on the
question of her medical fithness upon separation amerefore
does not give rise to a new fact that would warraapening these
issues. It also considers this complaint manifeisticeivable on the
ground that it is time-barred, as the complainaas Wst informed on
19 November 2009 that no determination of her naditmess would
be made on the basis of Dr V.’s report.

The defendant argues that the complaint is cledelyoid of merit.
In particular, the examination conducted by Dr v August 2009 was
never intended to establish any new separation . date
Its principal purpose was to establish the complatiis current state of
health, and this was made clear to her on a nuroberccasions.
In light of Dr V.'s comment in his report that thgpinion of a
psychiatrist was required, it was reasonable fer @rganization to
postpone making a determination of her currenestdthealth until
such time as a specialist psychiatric opinion hagnb obtained.
In fact, the complainant herself had asked to wwex psychiatric
examination and it is the complainant’'s own refueabe examined by
the psychiatrist designated by WHO, in spite ofsiderable efforts
made by the Organization to accommodate her prefess which has
delayed such a determination.
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Similarly, the results of the medical examinatiorerg/ not
concealed from the complainant. On the contrarye slas kept
regularly informed and was promptly provided withcapy of the
report when she asked for it. It further deniest tie report was
deliberately withheld to prevent her from submitit in proceedings
before the Tribunal and notes that she could hawgld leave to
file further submissions if she considered thatahtained new and
relevant information.

Additionally, WHO categorically denies that it has any time
acted to prevent the complainant from obtainingrteeessary medical
assistance for her condition, or that it has ietexd with any treatment
she has sought to receive. The Organization hasgnésed her
illness as service-incurred and has informed hehesf entitlements,
including the reimbursement of medical expenses. stitongly
rejects the complainant’s unsubstantiated and sifferclaims that the
Director of HMS and other members of the Administra acted
improperly and with personal prejudice in the demieation of her
medical fitness.

D. In her rejoinder the complainant presses her plgas.denies that
her complaint is time-barred and contends that|eMWHO indeed
confirmed in November 2009 that it would provide thvéth a medical
determination of her current state of health onoepart from a mental
health specialist had been received, the impugredsidn of 12
February 2010 constitutes a new and final decismnto provide her
with any medical determination at all. When thebtral issued
Judgment 2895 on 3 February 2010, it was not athatethe results of
the medical examination she underwent in Augus920@ to which it
referred in consideration 26 had been kept seopet her and that a
few days later the Director of HMS would refuse gmovide any
medical determination whatsoever. She asserts W&O has
not only violated its Staff Rules in denying hee tmandatory exit
medical examination for three years, but is nowfaat refusing to
accept and make use of any of the medical evidaocemulated since
2005. In so doing it has unlawfully placed her in sduation
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of legal limbo without any disability benefit or har form of
compensation for the five years since her caresrimtarrupted owing
to a service-incurred illness.

E. In its surrejoinder WHO maintains its position. rgiterates

that the complainant is seeking to challenge figsiof fact and the
ruling set out in Judgment 2895, adding that hfaresfto contest these
matters in the present proceedings are impropettamtdmount to an
abuse of process.

CONSIDERATIONS

1. The background to the facts of this complaint may b
found in Judgments 2839, 2840 and 2895. In therlaitigment, under
23, the Tribunal concluded that WHQO's “unilaterakdion to ‘waive’
the exit medical examination constitute[d] a vimatof Staff Rule
1085”. In August 2009, prior to the delivery of thadgment, the
complainant underwent a medical examination by Dr & United
Nations physician designated by WHO, who concludedt the
complainant “suffere[d] from depression and postinatic stress
disorder, both to a severe degree”.

2. In summary, on the basis of this medical findinge t
complainant claims that on 9 February 2010 shedagkdO to make a
determination as to whether she was fit or unfit Weork. In her
response of 12 February 2010 the Director of HurRasources
Services stated: “simply put, WHO does not agrest fdudgment
2895] requires such a determination to be madeat Tecision is
impugned in the complaint before the Tribunal.

3. WHO submits that the complaint is irreceivable dre t
grounds that the response of 12 February 2010 isthe “real”
decision regarding the complainant’s request. $eds that the latter
had been effectively informed of the Administratedecision prior to
that date. In support of its assertion, it reliesam earlier exchange of
e-mails between the complainant and the DirectbiMB.
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4. In particular, in an e-mail of 18 November 2009g¢ th
complainant asked the Director of HMS to classilgr las fit or
unfit for work on the basis of Dr V.’s report. Thelevant parts of her
request read as follows:

“l have noted on the WHO periodic medical exammatform that you
have omitted to fill in your conclusion as Direcfof HMS] on page one, to
the results of what is indicated to be an ‘endenfise examination’.

| hereby request to be informed of your final diesisas to whether you
maintain me as physically cleared or not. If yoeide to maintain me as
‘medically fit', | will appreciate you clarifying o what basis.”

5. The Director of HMS responded to this request on

19 November and again on 23 November 2009, statimgboth
occasions that no conclusion could be drawn onctiraplainant’s
current state of health until she had undergone sgchpatric
examination. On 9 February 2010 the complainantenthé request
referred to above, arguing that her entitlemerguch a determination
was a natural consequence of Judgment 2895. Aadgirmdicated,
WHO replied to this request on 12 February 2010.

6. The Organization contends that its e-mail of 12r&ety did
not constitute a new decision open to challengéiwithe meaning
of Article VII, paragraph 1, of the Statute of thidgbunal and did not
trigger the time limit prescribed in paragraph 2tleé same Article.
Furthermore, in its view, Judgment 2895 imposed atdigation
on WHO to make a new determination as to her férmeaunfitness for
work. It also argues that its November and Februarpnails
all concerned the same decision, namely that WHQIldvaot reach
a conclusion on the complainant's current healthil ushe had
undergone a psychiatric examination. In view of thate of its
decision, WHO submits that the ninety-day time firfor filing a
complaint impugning that decision was not compliaith and,
accordingly, the complaint should be dismissedrasgivable.

7. The complainant asserts that the Organization'sigsrof 19
and 23 November 2009 and of 12 February 2010 docowvey the
same decision. She argues that whereas the e-ofaidovember
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convey the decision that “it [was] not possiblet #HO to draw a
conclusion on her current state of health “untilgf$rad] undergone a
psychiatric examination” — which was, in her vieawlecision to delay
rendering a determination as to her fitness ortoeds for work
until she had undergone a psychiatric examinatiothe- e-mail of
12 February 2010 is framed differently as it merstgtes “simply
put, WHO does not agree that [Judgment 2895] requjr..] a
determination to be made [with regard to your stdtéealth]”. She
takes the position that this latter e-mail constiiua new and final
decision not to provide her with a medical classifion regardless of
whether she underwent a psychiatric examination.

8. The complainant also asserts that by failing to enak
determination as to her medical fitness when iteiresdd the
psychiatrist’s certificate issued by a clinic in &en in May 2010,
WHO confirmed the finality of its decision of 12lfeary 2010 not to
provide her with any medical classification at all.

9. In the Tribunal’s view, the text of the e-mail d@ Eebruary
2010 does not lead to the conclusion that the Qzgaan renounced
the position it had communicated to the complainarits e-mails of
November 2009, namely that it would render a dédtwtion as to
her fitness or unfitness for work, only after sta& lundergone a new
psychiatric examination. The text of the e-mail @iyndisputes the
complainant’s assertion that Judgment 2895 requivétO to make
a determination as to whether the complainant vitagrfunfit on
the basis of the medical information it already gessed. As the
Organization points out, the complainant’s requé€ February 2010
for a determination of her state of health speaificrefers to her
interpretation of Judgment 2895. It was in respadieséhat assertion
that in its e-mail of 12 February 2010 the Orgatiira stated
“[wlithout addressing the issue in full, WHO doest magree that
[Judgment 2895] requires such a determination tmade”.
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10. The Tribunal observes that apart from its referemace
Judgment 2895, the complainant’s request of 9 Repra010 for a
determination of her medical status is in substadeatical to her
request of 18 November 2009 for a determinationhef medical
fithess on the basis of Dr V.’s report.

11. As to the complainant's argument based on the
Organization’s lack of response following the matlieport issued by
a clinic in Sweden, the Tribunal takes the viewttlaa stated in that
report, its purpose was to address the questi@xisfing and ongoing
invalidity and not the question of the complainariithess for work.

12. The Tribunal concludes that WHO’s e-mail of 12 kety
2010 does not constitute a new decision but siraplgiteration of the
decisions of 19 and 23 November 2009. As the camgté did not
challenge these decisions within the period laidiman Article VII,
paragraph 2, of the Statute of the Tribunal, tres@nt complaint was
filed outside the prescribed time limit and is #fere time-barred.

DECISION

For the above reasons,
The complaint is dismissed as irreceivable.

In witness of this judgment, adopted on 11 Novemi2érl,
Mr Seydou Ba, President of the Tribunal, Ms MaryGaudron, Vice-
President, and Ms Dolores M. Hansen, Judge, sigmwheas do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.

Seydou Ba

Mary G. Gaudron
Dolores M. Hansen
Catherine Comtet



