Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3089

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mrs JW. against
the Food and Agriculture Organization of the Uniiations (FAO) on
6 December 2009 and corrected on 6 January 204 FAR’s reply of
14 April, the complainant's rejoinder of 15 Augusind the
Organization’s surrejoinder dated 26 November 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this case are to be found in redgy 2600,
delivered on 7 February 2007, concerning the coimgpd’s first
complaint. Suffice it to recall that on 30 June 2G8e complainant
submitted a formal complaint alleging harassmend aftuse of
authority on the part of the Director of the Libyand Documentation
Systems Division (GIL), who had been her supervisioce 1996.
The matter was referred to an Investigation Pawbich was not
established until 10 June 2005 due to the unavkijalbf some of
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its members. Subsequent attempts to schedule aingeptoved
unsuccessful, particularly because of the compfdigarefusal to
appear before the Panel until its Rules of Proaetiad been adopted.
Although she was provided with a copy of the PandRules of
Procedure on 14 October, the complainant advisexl Rlanel's
secretariat that a meeting scheduled for 18 Octabkeunld need to be
cancelled” owing to the late circulation of theds&ules of Procedure.
The Panel's secretariat replied that it would gi# possible for the
Panel to carry out its investigation; alternativehe complainant could
lodge an appeal under Section 331 of the FAO Adstrimiive Manual,
which would cover those aspects of her case thé&tndt concern
harassment.

Subsequently, the complainant filed her first caagl with the
Tribunal and on 18 May 2006 she was informed by Divector of
the Human Resources Management Division (AFH) Heatinternal
complaint of harassment would be put in abeyancedipg the
Tribunal's judgment on her case. The Tribunal déss®d her first
complaint as irreceivable for failure to exhaudeinal remedies. It
considered that the proper course for the comphairfallowing
the submission of her harassment complaint woule leeen to treat
the Organization’s delay in establishing an Ingsdion Panel as
an implied rejection of that complaint or a failuetake a decision
thereon and to pursue an appeal with the Direcewe®l and, if
necessary, with the Appeals Committee.

Following the delivery of Judgment 2600, on 11 M2307 the
complainant lodged an appeal with the Director-Galnesking that
her complaint of harassment and abuse of authbatgetermined in
accordance with Manual Section 331 and that a idecise taken on
her outstanding requests for material and moraladg® and costs.
The Assistant Director-General ad interim repligdabletter of 9 July
that the appeal was time-barred and thus irreckivllbcause the
complainant had failed to comply with the time ligiid down in Staff
Rule 303.1.311. He added that, as the Tribunalrfzadeviewed the
merits of her case, the proper course would behfar complaint
of harassment to be referred again to the Invesgtigd’anel for an
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investigation of the facts. On 6 August 2007 theplainant lodged an
appeal with the Appeals Committee, reiterating #mguments and
requests made in her appeal to the Director-General

The Appeals Committee issued its report on 4 May92® held
that the appeal should not be considered time-thaespecially in light
of the fact that Manual Section 331 contained ratrirctions on how
to deal with a complaint in the event that the @igation failed to
reply, nor did it indicate any time limit beyond iwh an implied
decision could be inferred. It recommended that, atcordance
with its Policy on the Prevention of Harassment rphustrative
Circular 2007/05), the FAO establish an InvestmatPanel to review
the complainant’s harassment complaint and that agibropriate
arrangements to hear both the complainant and tlgan@ation
be made. With a view to ensuring the speedy estabknt of the
Panel, it suggested that a large pool of poteriiahel members
be considered. With regard to the complainant'siests for damages
and costs, the Committee considered that it coudtl make a
recommendation until the merits of the case hadn bexviewed
by the appropriate entity. By a letter of 21 Aug@609, which the
complainant received on 15 September, the Dirggemeral notified
her of his decision to reject the recommendatiohdhe Appeals
Committee on the grounds that her appeal was tianeed. That is the
impugned decision.

B. The complainant asserts that her complaint is vabé. She
argues that the internal remedies have been exthastd that she
is impugning a final administrative decision pursiugo Article VII,

paragraph 1, of the Statute of the Tribunal. Shes&tat there was
nothing in Judgment 2600 or the Administrative Malnpreventing
her from resuming her grievance with the FAO afier first complaint
had been found irreceivable by the Tribunal. Irt,fécwas suggested
in that judgment that she should do so in ordeexbaust internal
remedies. Moreover, she was expressly advised éoydtministration

that her internal harassment complaint would be ipuabeyance
pending the Tribunal’'s judgment on her case. Sheetas that, by
rejecting her appeal as time-barred, the Directendsal erred in fact
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and in law and acted in a manner inconsistent thighOrganization’s
earlier undertakings.

On the merits, the complainant reiterates the pbesigorward in
her first complaint before the Tribunal, allegirigat the Organization
failed to observe the terms of her appointment réhevant provisions
of the Administrative Manual, as well as the Orgation’s Policy on
the Prevention of Harassment. She maintains thasdveral years
her supervisor subjected her to harassment anck aifusuthority, in
particular by belittling her professional competenanderrating the
quality of her work, disregarding her expertise #&aghing, sidelining
her research, discriminating against her on thes lmiggender and age,
excluding her from any decision-making process finch standard
communications, denigrating librarianship and litzia services and
fostering an environment that encouraged disredpedibrarians. She
considers that the Organization did not fulfil ithity of good
faith and that it failed to address the situatias,a result of which
her health was seriously affected and her profaasiceputation and
career prospects were significantly impaired.

The complainant claims 200,000 United States dolladamages
for the pain and suffering which she endured, 35,@dllars in
reimbursement of medical expenses, 30,000 dollarsompensation
for the travel expenses she incurred during thermal appeal process,
and costs in respect of the proceedings beforé&ribenal.

C. In its reply the Organization submits that the ctaim is
irreceivable. It argues that, as the complainaaiseal to the Director-
General was not lodged within the 90-day time lilaudl down in Staff
Rule 303.1.311, the subsequent appeal lodged with Appeals
Committee was time-barred under Manual paragrapgh33&L, which
requires that the prescribed time limits be medrgter for an appeal to
be receivable. It considers that the members oAfipeals Committee
based their finding on receivability on an entirelistaken premise as
they failed to consider the link between the reakiMy of an appeal
to the Director-General and that of an appeal te #ppeals
Committee. Relying on the Tribunal's statementudgment 2600 that
“at any time between November 2004 [...] and [...] JAAB5 [...] the
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complainant could have treated the failure to garista Panel as an
implied decision by the Director of AFH [...] to cleghe case”, it
contends that the Tribunal identified the specifine frame within

which an appeal against such a decision would h@en receivable
under the Organization’s Policy on the PreventibiMarassment, but
that time frame had long passed by the time theptaimant submitted
her appeal.

On the merits, the defendant reiterates the positioat it
elaborated in the reply and surrejoinder submittethe proceedings
leading to Judgment 2600, namely that the compigidévoid of merit
and that the complainant has failed to demonstmayewrongful act on
the part of the Organization. It firmly rejects tlecusations of
harassment and abuse of authority and considetsitheeality, they
reflect a personality conflict between the commainand the Director
of GIL and a mistaken appreciation by the complaired her own role
within the Organization. It explains that the coaipant not only
disagreed with the process of downsizing libranywises, which was
mandated directly by the Director-General in thategt of the FAQ's
reform and modernisation, but she also overratedviddue of her
expertise as a librarian for the Organization adale. It contends that
it was her resentment of the Organization’s pddicia particular the
implementation of a programme to rationalise thesenination of
information, which the complainant misinterpretedaabreach of her
terms of appointment, the relevant provisions & #kdministrative
Manual, and the Organization’s Policy on the Préearof Harassment.
While accepting full responsibility for the delayrs establishing an
Investigation Panel, it accuses the complainamiaefng frustrated the
investigation of her internal complaint of harasesmand of having
shown a profound misunderstanding and disrespedh&applicable
rules.

D. In her rejoinder the complainant maintains that tdoenplaint
is receivable, since it was filed pursuant to Aetivll, paragraph 1,
of the Tribunal's Statute against the Director-Gatie decision of
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21 August 2009 to reject her appeal. She accusesF#HO of

presenting an inaccurate and misleading accounheffacts in its
reply, of misrepresenting her arguments, and dihtaito address the
merits of her complaint.

E. In its surrejoinder the Organization underlines itdl efforts to

advise the complainant that the proper course wbeltbr her internal
harassment complaint to be referred to the Invatitigp Panel. It
otherwise maintains its position in full both or tteceivability and the
merits of the complaint.

CONSIDERATIONS

1. The complainant, a former staff member of the Faod
Agriculture Organization of the United Nations (FAGubmitted a
formal complaint against her then supervisor pursua the FAO
Policy on the Prevention of Harassment on 30 J@® 2For various
reasons, there has not yet been an investigatiotheofcomplaint.
An Investigation Panel was not established until Juhe 2005.
Thereafter, the complainant declined to meet with Panel until
she was provided with its Rules of Procedure. These not provided
until 14 October. A meeting scheduled for 18 Octobever took
place, as the complainant advised the Panel’s tegiettiethat it would
have to be cancelled due to the late circulatiothefPanel’s Rules of
Procedure. On 18 November the complainant was egsiinat the
Panel could meet with her without further delaye Skplied on 5
December indicating that she was obtaining legaviced On
16 December 2005 she filed a complaint with thebdmal on
the basis that there was a failure to take a dmtigiith respect to
her claim within a reasonable time. In that complashe asked the
Tribunal to make a finding of harassment and tongcnsequential
relief, including material and moral damages. On Niay 2006
the Director of the Human Resources Managementsivi (AFH)
informed her that her claim of harassment “[woudd]put in abeyance
pending the [Tribunal’s] judgment”.
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2. In Judgment 2600, delivered on 7 February 2007, the
Tribunal found that the complaint filed with it d® December 2005
was irreceivable and dismissed it. It did so onlihsis that, assuming
there had been either an implied decision to rdjgetcomplainant’s
claim of harassment or a failure to take a decison it, the
complainant should have lodged an appeal with timeckbr-General
and then, if necessary, have pursued an appealtivétkRAO Appeals
Committee. The Tribunal explained that these si@pse necessary
“before it could be said, either in accordance wAltlicle VII(1) of
[its] Statute, that the complainant had exhaudtedtieans available to
resist the decision, or as in, for example, JudgrBé89 that she ‘hald]
done [her] utmost, to no avail, to accelerate tiernal procedure’™.

3. On 11 May 2007 the complainant wrote to the Directo
General stating that she was submitting an “apjpegin the matter of
[her] Complaint of Harassment and Abuse of Autlypritubmitted to
FAO on 30 June 2004". She stated in her appeal:

“l respectfully request a decision in accordancthViiAO Administrative

Manual Section 331 on my Complaint, based on th#iéu decision of the

Director [of] AFH to close the case, or failuretéde a decision.”

Manual paragraph 331.3.31 provides that an appe#aiti receivable if
any of the time limits specified in the Staff Rulkave not been
met. Staff Rule 303.1.311 provides that an appeastnbe lodged
“within 90 days from the day of receipt of the dgonh impugned”.

The complainant’'s appeal did not identify any maftr matter or
event occurring within the previous 90 days, whicight be said to
have indicated an implied decision by the DirectioAFH to close the
case. However, she did state that “because thfgdajwas] made on
the basis of [...] Judgment 2600, that the delaigs abnstitute an
implied decision [...] or a failure [...] to takedacision [...], the matter
can no longer be taken as being in abeyance”. Athdhat statement
indicates a misunderstanding of the Tribunal's judgt, the reference
to the matter no longer being in abeyance is capablindicating

that the complainant was relying on the failure reactivate the
investigation of her complaint since the delivefytlmat judgment, a
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little over three months before, as an implied sieai either to close
the case or to take no further action on it.

4. The Assistant Director-General ad interim respongethe
complainant’s letter of appeal on 9 July 2007. imlatter of that date,
he asserted that her appeal was time-barred orbadkes that the
Tribunal had held in Judgment 2600 that she cowldehappealed
against an implied decision or a failure to talk@eaision “at any time
between November 2004 [...] and 23 June 2005” aochrdingly, the
time limit set by Staff Rule 303.1.311 had beeratiyeexceeded. He
also stated that he “considered that the properseojwas] for [her]
Complaint of Harassment [...] to be referred adaithe Investigation
Panel for an investigation of the facts”. The commphnt did not
respond to that suggestion. Instead, she filedppeal with the FAO
Appeals Committee on 6 August 2007.

5. In its report to the Director-General of 4 May 200%
Appeals Committee found that, as the Administralanual made no
provision with respect to the “time-span for detiing an implied
decision”, the appeal should not be considered-bareed. It further
found that it could not make any recommendatiorh wétspect to the
complainant’s claim for damages “until the merifstlte case [were]
reviewed by the appropriate entity”. So far asrsspntly relevant, it
recommended that an Investigation Panel be assdrftoleeview the
[complainant’s] complaint of harassment, and to enakk appropriate
arrangements to hear both the complainant [...] thedrespondent”.
The Director-General informed the complainant by ledter of
21 August 2009 that he had decided to reject tbemenendations
of the Appeals Committee on the basis that heralppas time-barred.
He also rejected the recommendation for the ingag8tn
of her complaint of harassment because she hads#&dfto proceed
according to the procedure in the Policy and [helabse[n] not to
lodge an appeal against how [her] complaint wa# deth under that
procedure”. That is the decision impugned befoecTthbunal.
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6. The complainant again seeks to have the Tribundenaa
finding of harassment and make an order for theneay of damages
for the pain and suffering which she endured, adl a® for the
reimbursement of medical expenses. She also see@slar for costs
and expenses incurred in travelling from CanadeRdame for the
hearing of her appeal, as well as the costs optheent proceedings.
The FAO maintains its argument that the complaritreceivable and,
also, submits that it should fail on the merits.

7. In Judgment 2600 the Tribunal set out the varioghes that
had occurred between the complainant’s submissifomep claim of
harassment and the filing of the complaint undersateration in that
case. It stated, under consideration 10, that:

“at any time between November 2004, when she wésnmed of the

unavailability of Panel members, and 23 June 2@0t&en the first attempt

was made to arrange a hearing, the complainandcdoave treated the

failure to constitute a Panel as an implied deni&ig the Director of AFH

[...] to close the case.”
It is on the basis of this statement that the FAQues that the
complainant’s appeal of 11 May 2007 was time-barktalvever, that
argument overlooks the Tribunal's further statemehat “the
complainant did nothing [between November 2004 2Bidune 2005]
to indicate that she had elected to treat thatydek an implied
decision”. An implied decision occurs only when ergpn who has
submitted a claim is entitled to treat delay, ihdigt or some other
failure as constituting a decision to reject hider claim and elects to
do so. As there was no election by the complaidarihg the period in
question, there was no implied decision at thaetifccordingly, the
argument of the FAO as to receivability must bectgd.

8. For the sake of clarity it may be noted that, ié gherson
concerned has elected to treat silence or delandsplied decision
and to impugn it within the stipulated time, thendidistration may,
nonetheless, still take an express decision onl&en.

9. The complainant is also mistaken in her understandif
Judgment 2600 insofar as she appears to have takemiew that
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the Tribunal held that there had been an impliedistten to close
the case or a failure to take a decision thatledtiher to lodge an
appeal and bypass an investigation pursuant t&A@ Policy on the
Prevention of Harassment. In Judgment 2600 theuméb made
certain assumptions that were favourable to theptamant and on the
basis of which it held that the complaint was neteivable. Had it
found that there had been an implied decision, time limit for
lodging an appeal would have expired well before jidgment was
delivered. In fact and in law, all that had happmkmneas that the
investigation of her complaint of harassment haehbdelayed, first by
reason of the failure to assemble an Investigd®amnel, then by reason
of her refusal to attend a meeting until she wasiged with the Rules
of Procedure, and, eventually, her complaint wasacqd
in abeyance pending a decision on her first complai the Tribunal.
It was still in abeyance when the complainant a&d her appeal
on 11 May 2007, no steps having been taken inntezviening three
months either to reactivate the investigation altse the case.

10. As already mentioned, the complainant’s letter el is
capable of indicating that the failure to reactvétie investigation of
her complaint was an implied decision to closedase or to take no
further action on it. It should be so read. It wias for the complainant
to reactivate the investigation and, given that endhan three
months had passed since the delivery of Judgmed @6thout any
action being taken, she was entitled to treat filuaire as an implied
decision to close the case or to take no furtheormon her complaint
of harassment. There is no reason why one andame slocument
cannot constitute an election and a notice of dppead the
complainant’s letter of 11 May must be treatedwshslt follows that
the complainant’s appeal was filed within the tialbowed by Staff
Rule 303.1.311. Accordingly, the present complameceivable.

11. As the complainant’'s claim of harassment had nanbe
investigated, the Appeals Committee was correatataclude that it
could not make any recommendation on her claimdmmages and
also to recommend that an Investigation Panel Isenalsled. The
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Director-General’s decision not to follow that rezomendation was
based in large part on his erroneous view thattmeplainant’'s appeal
was time-barred. He was also in error in basing dlezision on the
complainant’s earlier failure to lodge an appea.akeady stated, her
complaint of harassment was placed in abeyance ipgnthe
Tribunal's decision on her first complaint. Thattusition could
not be altered by the complainant’s earlier denidio file her first
complaint without lodging an appeal. It follows thide Director-
General’s decision of 21 August 2009 must be ddeas

12. Although the impugned decision must be set asiddpés
not follow that the Tribunal should proceed to asideration of the
complainant’s claim of harassment or her claimdamages. In the
absence of any investigation of the facts, the dirréh can only remit
the matter to the Director-General for investigatim accordance
with the FAO Policy on the Prevention of Harassm@rt completion
of the investigation, it will be for the complainao take such further
action in accordance with the Staff Rules as shelmaadvised.

13. The complainant is responsible for a consideralag pf
the delay that has occurred since she first filed domplaint of
harassment. Notably, she is responsible for theydwstcasioned by the
filing of her first complaint. She is also respdmei for the delay
resulting from the filing of her appeal insteadaatepting the advice
of the Assistant Director-General ad interim thet proper course was
for the matter to be referred to an Investigatioand? for an
investigation of the facts. However, she was nepoasible for the
delay occasioned by the failure to establish aedtigation Panel until
10 June 2005. Nor is she responsible for the dedayltant upon the
filing of her second complaint. That is the consswe of the Director-
General’'s erroneous decision to reject the recondatén of the
Appeals Committee. The complainant is entitled mrahdamages in
the amount of 4,000 euros for the delay for whidie 9s not
responsible.
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14. Given that the complainant could have accepted the
advice of the Assistant Director-General ad intedm9 July 2007
that the matter should be referred to an InvestigaPanel, it is not
appropriate to make an order for the costs and resqee associated
with her appeal. However, she is entitled to cegath respect to the
present proceedings in the amount of 1,000 euros.

DECISION

For the above reasons,

1. The decision of the Director-General of 21 Augu802 is set
aside.

2. The matter is remitted to the Director-Generaldnrinvestigation
of the complaint of 30 June 2004 in accordance it FAO
Policy on the Prevention of Harassment, such inyason to
commence within 40 days of the date of this judgmen

3. The FAO shall pay the complainant moral damagdka@ramount
of 4,000 euros.

4. It shall also pay her costs in the amount of 1.00®s.

5. All other claims are dismissed.

In witness of this judgment, adopted on 4 Noven#&tl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @jnge Barbagallo,

Judge, and Ms Dolores M. Hansen, Judge, sign bedswvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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