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112th Session Judgment No. 3088

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Ms D.against the
European Patent Organisation (EPO) on 23 Octobdl9 28nd
corrected on 17 November 2009, the Organisatioreéplyr of
24 February 2010, the complainant’s rejoinder ofNgdrch and the
EPOQO’s surrejoinder dated 13 July 2010;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Part 1 of the Rules of Procedure of the AdministeatCouncil
of the EPO concerns attendance at meetings. Atntaterial time
Article 7(4) read as follows:
“Unless the Council decides otherwise in a particucase, staff
representatives may take part in those delibemsitddthe Council which do
not relate to confidential agenda items [...]. Adrstrative approval for
their participation shall be at the discretiontod President of the European
Patent Office.”
The complainant, who has dual Canadian and Freatbrality
and who was born in 1946, joined the European Pdddiice, the
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EPQO’s secretariat, in 1993. Although she was etecReputy

Chairman of the local section of the Staff Comneitie Vienna

(Austria), but at the material time she was actasg Chairman of
that section because its Chairman was appointedrr@da of the

Central Staff Committee of the EPO. On 9 May andJufie 2006
she submitted two duty travel requests: the finstoider to attend
the 87th meeting of the Budget and Finance Comeniite Munich

(Germany) and the second to attend the 88th meetindpe same
committee, the 106th meeting of the Administratteuncil and a
meeting with the Chairman of the Council in The tagNetherlands).
Both requests were rejected. Reasons were givgnfanthe rejection

of the first request. They were that only four stapresentatives, one
from each of the Office’s sites, could attend thed@et and Finance
Committee’s meeting.

On 19 May and 30 June 2006 respectively, the cdmgta
submitted internal appeals to the President of @ffce against
each of these decisions. In a single opinion oM2§ 2009 a majority
of the members of the Internal Appeals Committeewhich these
appeals had been referred, recommended that thegidmissed
as unfounded. By a letter of 23 July 2009 the cainght was
informed that the President of the Office had dedito follow this
recommendation. That is the impugned decision.

B. The complainant contends that the decisions toctrdjer duty
travel requests lack any legal basis. She statésabcording to Article
7(4) of the above-mentioned Rules of Procedure, dbeision to
exclude a staff representative from part or ak oheeting lay with the
Administrative Council, not with President of th&i€e. She therefore
considers that, since she complied with the rutefoice at that time
and followed the usual procedure, she should haen lallowed to
perform her duties as staff representative unhealefhe emphasises
that, in order to justify the rejection of her dutavel requests, the
Office furnished a variety of explanations, somevhfch were vague.

She asks the Tribunal to set aside the impugnei$idecand to
order the Organisation to pay 4,000 euros in comsgtém for moral
injury, as well as costs.
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C. In its reply the EPO submits that the impugned sleni was
both warranted and consistent with the provisiomsfdrce at the
material time. Firstly, it states that according Aeticle 7(4) of
the Rules of Procedure quoted above, approval dicfgation in
Administrative Council meetings is at the discretas the President of
the Office. Secondly, it argues that the decisitmseject the duty
travel requests were balanced, because they enswedpresentation
of the Office’s four sites and were taken in thateat of a legislative
reform process aimed at restricting the attendanteCouncil
meetings by employees in general and by staff sgmtatives in
particular. Hence limiting the number of participamwas a reasonable
and proportionate measure. Thirdly, the defendamtp out that the
complainant’s legitimate expectations were not tined in any way.
On the one hand, she was aware of the legislagifiegm process that
was in progress and, on the other hand, the redsotise refusal did
not vary, contrary to her submissions. Lastly, @rganisation submits
that the complainant has not provided any evidesfc¢he alleged
moral injury.

D. In her rejoinder the complainant comments thasaying that the
decisions to reject her duty travel requests wekert in the context of
a legislative reform, the EPO admitted that thesident had based
these decisions on legislation which had yet t@adepted and which,
moreover, concerned the Administrative Council aad the Office.

She also emphasises that if the President haddedeio alter the
practice governing the designation of staff repmestéves to attend
Administrative Council meetings, he ought formatlyhave informed
the “Chairman of the staff representatives”.

E. In its surrejoinder the Organisation denies that thisputed
decisions rested on forthcoming legislation and thare was any
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change in practice. On the contrary, they were dase the Rules
of Procedure of the Administrative Council in forae the material
time and on the discretionary power which thosesuwonfer on the
President of the Office.

CONSIDERATIONS

1. At the material time the complainant was Deputy i@han
of the local section of the EPO Staff CommitteeVienna, but in
practice she was acting as Chairman of that sectietause its
Chairman had been appointed Chairman of the Cerftalff
Committee.

2. On 9 May 2006, acting in her capacity as staffesentative,
she submitted a first duty travel request with @wto attending the
87th meeting of the Budget and Finance Committee thué
Administrative Council. On 19 June 2006 she sulmdita second
request in order to attend the 88th meeting of2bmmittee, the 106th
meeting of the Administrative Council and a prioeeting with the
Council's Chairman. As these requests were rejeloyethe President
of the Office, the complainant lodged two appedtsctv were referred
for an opinion to the Internal Appeals Committae.ts report of 26
May 2009, the Committee recommended, by a majoadtyits
members, that the appeals should be dismissedcdinelainant was
informed by letter of 23 July 2009 that the Preside the Office had
decided to follow this majority opinion.

3. In challenging this decision before the Tribunahe t
complainant seeks to have it set aside. She asm<l4,000 euros in
compensation for the moral injury which she claishe has suffered
and the award of costs.

4. The central issue here is whether, under the vefid\rticle
7(4) of the Rules of Procedure of the Administ@ati@ouncil which
was in force at the material time, the Presidenttld Office
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could reject a duty travel request submitted bytadf sepresentative
and thereby deny her the possibility, in that cépaof attending
meetings of the Administrative Council and the Betdgnd Finance
Committee. Article 7(4) reads as follows:

“Unless the Council decides otherwise in a paréicucase, staff

representatives may take part in those delibemsitddthe Council which do

not relate to confidential agenda items [...]. Adrstrative approval for

their participation shall be at the discretiontod President of the European
Patent Office.”

5. Relying on this article of the Rules of Procedutke
complainant submits, in substance, that the impdigdecision is
legally unfounded and that the President of theic®ffcould not
exclude staff representatives from Administrativaiicil meetings, or
from part of one of its meetings, because suchdaside could be
taken only by the Chairman of the Council. She &ixyl that, for this
reason, the staff representatives would send shefirepresentatives
appointed to attend meetings directly to the Cduistie adds that at
the material time the secretariat of the AdministeaCouncil would
contact the staff representatives directly to fdt who would be
attending and that this practice was not alteretil @ctober 2006.
Having followed the normal procedure in accordawié the rules in
force at the time, she “m[ight] expect that she lddoe allowed to
perform her duties as staff representative unhadfer

6. The defendant argues that the complaint shoulddmissed
as unfounded. It considers that the PresidenteoOtfice exercised his
discretionary power in a correct manner, that igstg the number of
participants was a reasonable and proportionatesumeand that the
complainant cannot allege to have suffered anyynju

7. It may be concluded from the version of Article 764 the
Rules of Procedure of the Administrative Counciliabhwas in force
at the material time that, while only the Councduld bar the
attendance of staff representatives from discussiom a particular
case”, the President of the Office could withhdid approval needed
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by an employee who was one of the staff represeesatbut only on
the grounds that his or her participation was nahge interests of the
service.

8. According to the defendant, the President of thdic®f
rejected the duty travel requests on the groundsd, thince the
Chairman of the local section of the Staff Commaitie Vienna was
the Chairman of the Central Staff Committee, theaition should be
deemed to be represented and there was thereforeeen for the
complainant to attend the meetings of the Admiatate Council and
its Budget and Finance Committee. This reason, lwhias unrelated
to the interests of the service, does not constitutegal basis for the
impugned decision, which must therefore be setasid

9. The unlawful nature of the decisions rejecting diogy travel
requests which the complainant had submitted irrotigiat she might
carry out her functions as staff representativesedther moral injury
which must be redressed by an award of compensatitme amount
of 2,000 euros.

10. The complainant is entitled to costs set at 1,000%

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The EPO shall pay the complainant moral damagéseiramount
of 2,000 euros.

3. It shall also pay her 1,000 euros in costs.
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In witness of this judgment, adopted on 10 Novemi2érl,

Mr Seydou Ba, President of the Tribunal, Mr ClaiRtuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as @atherine Comtet,
Registrar.

Delivered in public in Geneva on 8 February 2012.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



