Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3083

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr C. U. agaitis¢ United
Nations Industrial Development Organization (UNID@) 17 July
2009 and corrected on 9 September, UNIDO’s replytedia
24 December 2009, the complainant’s rejoinder &fpgil 2010, the
Organization’s surrejoinder of 19 July, the commdait's additional
submissions of 19 August and UNIDO’s final commentated
7 December 2010;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Nigerian national born in 19@hed UNIDO
in 1996. In October 2004 he was assigned as Prbjaaager of the
Guinea Current Large Marine Ecosystem (GCLME) mipja multi-
funded project for which UNIDO serves as one ofdkecuting agencies,
and in mid-2005 he was designated Allotment Holdethat project.

On 13 October 2007 he received a phone call frarDinector of
the Office of Internal Oversight Services (I0S). tas told that his
office had been locked and he was asked to appeanfinterview the
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following day in connection with allegations of vagdoing in
the implementation of the GCLME project. At the eintiew of
14 October the complainant was informed that anestigation
had been initiated into the GCLME project. Docurseand files
were removed from the project assistant’s officd &ter that day a
copy was made of the hard drive of the complaisactmputer. On 14
December 2007 the complainant was replaced asnddiot Holder for
the GCLME project.

On 18 January 2008 the Director of the Human Resour
Management Branch (PSM/HRM) handed the complainant
memorandum of the same date, in which the findiahgthe 10S
investigation were summarised as follows: the caingint had
engaged in outside activity as Managing Directocaipany X, the
sole distributor of products of company Y which hdwmhe business
with the GCLME project worth over 225,000 Unitectets dollars; he
had an undisclosed family relationship with Mr C. the Regional
Director of the GCLME project, and he had been anbexr of the
committee that had interviewed candidates for plost; he had signed
a procurement action for the recruitment of histheoin-law as
project assistant; he had invited his brother ttigipate in a GCLME
workshop and, in a recent bidding, had identifiad tompany for
which the latter worked as the only one technicaltgeptable to be
awarded a contract; and he had violated the FinhrRegulations
and Rules and UNIDO’s Procurement Manual. He wagigsted to
provide his response by 22 January and he wastheid he could
be accompanied by a staff member or a staff reptaec at a
meeting with the Director of PSM/HRM scheduled #8 January.
In his response of 22 January and during the sulesggnterview
with the Director of PSM/HRM the complainant conéekthe 10S
findings and denied any deliberate action to cireeimt the Financial
Rules or UNIDO'’s Procurement Manual, as well as iamyropriety on
his part. By a memorandum of 25 January he sulangiditional
documentation.

In response to a request from the Director of PSRiHfor
clarification on some of the findings of the inugation, 10S
conducted further enquiries and reported on 31 algnthat it had
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found on the hard drive of the complainant’s corepdibur letters on
the letterhead of company X, which were signedhgydomplainant as
Managing Director and which instructed a bank ige¥ia with regard
to some of the company’s banking transactions. QAtin the
complainant was not officially listed as Managinigdator of company
X in the records submitted by the Nigerian Corporakffairs
Commission, IOS had obtained information from akbamployee that
he was the sole signatory on the company’s acdueeldtin that bank.
In addition, 10S had discovered a handwritten nétem the
complainant authorising company Z to charge hisqmal credit card
for orders made by company X and it had also founad there had
been a recent change in the website of companyy>Xa Biemorandum
of 4 February 2008 the Director of PSM/HRM commaéd to
the Director-General HRM’s conclusions on the fiigdi of the 10S
investigation and recommended that the complaif@ntsummarily
dismissed for serious misconduct. By a handwrittete of 6 February
the Director-General approved that recommendatiam.8 February
the complainant attended a meeting with the DireGeneral and
other senior officials. He was then given a weekeigew the evidence
against him — he was granted access to the GCLMegtrfiles on 11
February — and to provide additional explanatidds. submitted a
statement on 15 February, followed by an e-mailthte Director-
General on 16 February.

By a letter of 22 February 2008 the complainant vdisrmed
that, following a review of the findings made bySQthe Director-
General had decided to dismiss him summarily fok & integrity and
other serious misconduct. His dismissal would tadi®ect on
24 February and the findings on which it was basede: (i) that he
had not disclosed a conflict of interest regardingipanies X and Y;
(i) that he had not disclosed a conflict of insreegarding the
recruitment of his brother-in-law; (iii) that he dhanot disclosed
a conflict of interest regarding his brother's papation in a
GCLME workshop, the awarding of a contract to tlmenpany for
which the latter worked and the choice of that cany in a
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recent bidding as being the only technically acalelet one; and
(iv) that he had violated the Financial Regulatiarsl Rules and
UNIDO’s Procurement Manual by certifying at leaSBlprocurement
actions under 20,000 dollars each to multiple vesidby splitting
procurement actions for the same goods and sendupplied by
the same vendor into separate transactions amguiiness than
20,000 dollars each, by repeatedly exceeding thetr@cs or
Procurement Committee’dimit for purchases from the same vendor
and by failing to detect irregular bidding docungen®n 18 March
2008 the complainant filed an appeal with the Jdippeals Board
contesting the decision of dismissal and on 4 Apeilsubmitted his
statement of appeal. He subsequently requested igerwaf the
proceedings before the Board; this request was gmahted but
the Board was asked to consider the appeal expeslyi In its report
of 21 April 2009 the Board dismissed all the poindgsed by the
complainant in his appeal. By a letter of 6 May 2@ complainant
was informed that the Director-General had deciteeé&ndorse the
Board’s conclusion and to maintain his initial dgon. That is the
impugned decision.

B. The complainant argues that the impugned decisi¢aimted with
abuse of authority and failure to afford him duegass. He asserts that
the Director-General failed to abide by the appliearules, which
authorise summary dismissal only in cases whereniseonduct is
patent and the interest of the service requiresdadiate and final
separation. Oral testimony and documentary evidemdgch was
material for the preparation of his defence, wdedeupon by the
Administration without being disclosed to him. Haswnot afforded a
fully adversarial procedure, nor was he given sidfit time to gather
evidence in support of his defence, and the presampf innocence
was not maintained throughout the procedure leattirtgs dismissal.
In addition, the internal appeal process was flabwedause the Joint

" Referred to as “the Contracts Committee” until dber 2006 and “the
Procurement Committee” thereafter.
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Appeals Board made several errors of fact andwf la particular, it
failed to make an independent assessment of thgahaaised against
him and to determine whether they had actually h@ewed by the
Administration, which bore the burden of proof. Mover, it did not
examine whether his alleged misconduct was patedtsach that it
required immediate and final separation, nor whethe Director-
General properly exercised his discretion in impgsthe harshest
disciplinary measure. According to the complaindme, Joint Appeals
Board wrongly considered as admissible evidencechvhiad not
been shared with him and which was only introduded the
defendant during the appeal process, and it afssad to afford him a
hearing in order to assess his credibility. In wiew, the sanction
imposed upon him was out of proportion to the atkgffence and he
reproaches the Organization for failing to takeoirdgccount his
excellent performance record and other mitigatinguenstances.

The complainant contends that the charges upon hwiie
impugned decision is based have not been provemnbey reasonable
doubt and cannot therefore be sustained. With degarhis alleged
conflict of interest with companies X and Y, he kips that, as
a friend of the Managing Director of company X, did allow him
to use his credit card in December 2006 in orderfatilitate a
transaction with company Z, but since company X hatdsubmitted
any bid with the GCLME project since 2004, thereswn@ conflict of
interest involved. He asserts that he had neven se four letters
on the letterhead of company X, which must havenbeepied
inadvertently onto the hard drive of his compugear his signature on
them had been “cut and paste[d]” without his knalgk by the
Managing Director of company X for the purpose wfafising the
transaction with company Z. As regards the allegmaflict of interest
in respect of the recruitment of his brother-in-ldve points out that
there is no rule prohibiting the appointment ofams and that, in any
event, he had no role in the selection processshmply approved
the procurement action for the appointment, whichsvin effect a
formality. He adds that UNIDO project officials iolved in the
selection process were duly informed. On the atlegenflict of
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interest regarding his brother’s participation itG&LME workshop,

he submits that his brother was a well-qualifiedezkon the subject of
the workshop and that UNIDO project officials haéeb given

advance notice. As to his brother’s role allegedla company which
had submitted bids for GCLME contracts, he expléiad the entity in

question, BDCP, is in fact a non-governmental oiggtion and that
his brother maintained a “cursory relation” with Wwhich did not

amount to employment.

Concerning the alleged violation of the FinancisgRlations
and Rules and UNIDO’s Procurement Manual, the campht
argues that he merely exercised the discretionteglaio him under the
applicable rules, namely to award contracts withiouiting bids or
calling for proposals, because the exigencies ef GCLME project
did not permit delay. He contends that most praoerg actions below
20,000 dollars involved the purchase of services fover
40 meetings and workshops, which took place oysrad of two and
a half years and the particulars of which could aletays be finalised
in advance. In some cases, up to three procureaations involving
similar goods or services were authorised in otdeovercome the
unavailability —of the required funds on one budget
line, since formal budget revision would have bé¢ieme-consuming
and not in the interest of efficient project impkmation. No
single procurement action exceeded the amount @0®@0dollars or
70,000 euros after October 2006, i.e. the limitgone which approval
by the Procurement Committee is required, and Iy thmee cases was
the aggregate value of actions involving the sanppléer in excess of
those limits. These actions did not, however, darst a series of
related acquisitions warranting approval by the cBrement
Committee. There was no failure to detect irreghldding documents
and it was the responsibility of the Financial $&s Branch, which
constantly monitored all acquisitions, to alert hithen the set limits
were exceeded. Contrary to the assurances he wa®s diy the
Director-General at the meeting of 8 February 2G68, charges of
alleged conflict of interest involving family menmse and that
concerning irregular bidding documents were nevepjped.
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The complainant asks the Tribunal to set aside itty@ugned
decision and to order his reinstatement. He claimaterial damages in
an amount equivalent to what he would have eainetijding salary,
allowances, emoluments, pension benefits and o#mitlements,
if his contract had not been terminated, from thte df his dismissal
until the date of his reinstatement, together witterest. He also
claims moral damages and costs for the internaleappnd the
proceedings before the Tribunal.

C. In its reply UNIDO submits that the complainant Haled to

provide adequate explanations for the findingsheflOS investigation
and that his replies are unsubstantiated and unuung. Indeed, he
provided no details of how the four letters, whicgether with the
credit card authorisation constitute the main evidefor the finding of
a conflict of interest with companies X and Y, fduheir way onto the
hard drive of his computer, nor how his signaturaswobtained
by the Managing Director of company X. In fact, floerr letters had
titles similar in format and style to other docunsefound on the
complainant’s hard drive and a forensic analysisaked that they
were all authored by the complainant, that theyginated within

UNIDO and that they were created from the same mectt modified
each time. Similarly, the complainant failed to lkexp why the credit
card authorisation, being a personal favour, wadenta company X
and not to his friend, the Managing Director ofttbampany, and why
it was general in nature and not limited to ondipalar purchase or
amount. Moreover, the 10S investigation revealeat tompanies X
and Y were in the same business, had the samesaddnel enjoyed
close business relations, which included joint bmtslarge contracts.
Concerning the conflict of interest involving fagpnimembers, the
defendant points out that by signing the procuréraetion authorising
the recruitment of his brother-in-law, without hagi previously
disclosed to his superiors his relationship witle thatter, the
complainant violated the Standards of Conduct fa&r International
Civil Service, which require advance disclosure asfy actual or
perceived conflict of interest. Likewise, his bretls participation in a
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GCLME workshop as well as his employment by BDCRjclv was
doing business with the GCLME project, involvedapparent conflict
of interest calling for advance disclosure, whiel tomplainant failed
to do.

With regard to the finding of a breach of the FiciahRegulations
and Rules and UNIDO'’s Procurement Manual, the Qrgdion rejects
the contention that the rules granted the comphdittee discretion to
split procurement actions for the same goods andces from the
same vendor or that the exigencies of the GCLMHBeptqgustified
such splitting. In reality, all meetings and wortaph were included in
the yearly programme of work and hence activitied axpenditures
could have been planned and forecast in advanceaititains that in
six cases the complainant exceeded the prescrilmds | on
procurement actions involving a single supplierrébgy repeatedly
bypassing the Procurement Committee, and thatdoefailed to detect
irregular bidding documents. It denies that theeBtior-General ever
promised him that the findings of conflict of ingst involving family
members would not be pursued and points out thetctmplainant
cannot evade his responsibility by arguing thatEimancial Services
Branch could track procurement actions on a comgbasis.

According to the Organization, the findings of tH®S
investigation have been proven beyond a reasondblét and
therefore the Director-General did not exceed btkarity in applying
the sanction of summary dismissal. In additionre¢hgas no breach of
due process. The complainant was offered severnpbromities to
respond to the findings both orally and in writizugd the presumption
of innocence was fully respected. He was given sxte all relevant
documentation before the final decision was takshlae also had the
opportunity to challenge the evidence during theeriml appeal
process. Moreover, the Joint Appeals Board dulyméxed each of
his arguments and claims before dismissing themitaméde express
findings of fact substantiating its conclusionswés entitled to decide
whether or not it was necessary to grant him ailgaand its decision
on the issue involved no error. The defendant censi
that the nature and the number of findings agdimstcomplainant
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warranted summary dismissal and indicates thaa, r@sult of his and
other officials’ misconduct, the Organization haol pay to the
GCLME project the amount of 528,500 dollars.

D. In his rejoinder the complainant presses his plelesobjects in

the strongest terms to the assertion that his raticaused the
Organization financial loss and points out thatde&ndant has failed
to provide any evidence in that respect. He represdJNIDO for

introducing new evidence at this stage in the p®cand contests
the credibility of the forensic evidence submitiedh its reply. He

explains that he honestly believed that his brotves not an employee
of BDCP, an entity that had done business withGlié ME project.

E. In its surrejoinder UNIDO produces a memorandumedat
24 November 2009 from the Director of the Finan&afvices Branch

attesting that the amount of 528,500 dollars wakeéd paid to the

GCLME project. It asserts its right to present rfevensic evidence in

rebuttal of the complainant’s representationstiieovise maintains its

position in full.

F. In his additional submissions the complainant aatieglly refutes
the assertion that he caused financial loss toQtganization and
invites the Tribunal to reject it and to disregaatty evidence
introduced in that respect.

G. In its final comments the Organization stands byaisertion and
notes that it merely exercised its right of repfty producing the
memorandum of 24 November 2009.

CONSIDERATIONS

1. The complainant challenges a decision of the Direct
General of 6 May 2009 rejecting his appeal agahist summary
dismissal on 22 February 2008. At the time of hismiksal the
complainant was Project Manager of the Guinea @uirarge Marine
Ecosystem (GCLME) project. He had also been thejepis
Allotment Holder from July or August 2005 until feped on

9
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14 December 2007. His summary dismissal was baséouo findings
made following an investigation initiated by thefiGé of Internal
Oversight Services (I0S). Those findings were:

(i)

(ii)

(iif)

(iv)

2.

failure to disclose a conflict of interest witkspect to two
companies with which the GCLME project did businass
2004 and 2006-2007;

failure to disclose a conflict of interest Witregard to the
recruitment of his brother-in-law as project assistfor the
GCLME project;

failure to disclose a conflict of interest thiregard to the
participation of his brother in a GCLME workshop tae
project’'s expense and with regard to a companywfaich
his brother worked, that company having been avhale
contract and its bid for another project havingrbfseind by
the complainant to be “the only technically accblgane”;

breach of UNIDO Financial Regulations and Rulby
splitting procurement of the same goods and sesiigan
the same vendor into separate transactions of tless
20,000 United States dollars, by having repeategbeeded
the Procurement Committee limit for purchases frira
same vendor and by failing to detect and verifgguiarities
in bidding documents.

The complainant contends that he was denied dueegso

in the procedure leading to his summary dismissalthat the
presumption of innocence was not maintained, he vehsafforded a
full adversarial procedure, regard was had to ri@téhat was not
provided to him and he was not given sufficientdito answer the
case against him. Further, he argues that thetreptite Joint Appeals
Board which rejected the arguments he put in hiserial

10
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appeal is flawed in that the Board failed to make iadependent
assessment of the evidence, erred in finding thdtad been provided
with all relevant evidence before he was dismiszed allowed oral

testimony which had not previously been discloseditm. He also

claims that the Board should have interviewed Hite. adds that it
failed to consider whether the misconduct in qoestias such as to
permit the Director-General to dismiss him summyadhd that it

erred in its analysis of the question whether taeajty of summary
dismissal was proportionate. Lastly, and consistégtit his argument
that he should have been interviewed by the Joimpeals Board,
the complainant seeks an oral hearing in which ite gvidence.

That application is dismissed. If the Joint Appdatard should have
interviewed the complainant, the proper courseisetnit the matter
for rehearing and reconsideration by the Boardhia light of the

complainant’s evidence. If it was not necessary tfog Board to

interview the complainant, there is no necessityhis case for the
Tribunal to receive evidence from him.

3. Before turning to the procedure leading to the dampnt’s
dismissal, it is relevant to note that aspectstofvére essentially
investigative. As set out in Judgment 2475, undearvinvestigation
must be conducted in such a way as to ensure bmae tis an
opportunity for the staff member concerned to thst evidence and
answer the charge made. In the case of summaryisdigin the
decision-maker must be satisfied to the requisitendard that
misconduct has occurred as charged and, alsothanisconduct is
such as to justify summary dismissal. However, amtpd out in
Judgment 2771, under 18, with respect to a simpescedure
employed in relation to a charge of misconduct dase harassment
and sexual harassment of a subordinate, due proaedse ensured by
a process that does not necessarily involve beirggept when
statements are taken, having the opportunity tessexamine or being
able to object to the statement at that stagetharavords, it is not
always necessary that there be a full adversaniatgss at the
investigative stage. Moreover, where the quessontiether there has

11
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been a full adversarial process, it is relevanh&ve regard to the
subsequent appeal process to ascertain whetheprileess, viewed in
its entirety [is] one that satisfie[s] the requikamts of due process”.

4. As already indicated, 10S initiated an investigatiato the
GCLME project. On 13 October 2007 the Director OfSI contacted
the complainant, who was responsible for the dsdmment of project
funds, and informed him that his office had beerkénl and that he
was required to attend an interview the next dagmwlOS removed
documents and files from the office of his assistand copied
the hard drive of the complainant’'s computer. OnJaBuary 2008
the complainant met with the Director of the HumBResource
Management Branch (PSM/HRM) who provided him with a
memorandum setting out five “findings” made by I@fgether with
supporting documents. Those “findings” were morgeesive in two
respects than those that led to his summary diamissst, there was a
“finding” of engaging in outside activity as the Naging Director of a
company (company X) which was the sole distribtbproducts of
another company (company Y) which did business with GCLME
project, being the same companies referred to enfitist finding of
conflict of interest upon which the decision of snary dismissal was
based. Second, there was a “finding” as to an ‘sotosed familial
relationship” with Mr C. I. who had been recruited the Regional
Director of the GCLME project following an intervieby a committee
that included the complainant. The complainant asl®d to provide a
response by 22 January 2008.
He was also informed that he could bring a staffmiper or
staff representative to a meeting with the DireacdbiPSM/HRM on
23 January.

5. The complainant met with the Director of PSM/HRM on
23 January and was accompanied by the PresidettieotJNIDO
Staff Council. He gave his account and/or explamatof the
various matters referred to in the memorandum aofak@iary, denying,
amongst other things, that he was the Managing chire

12



Judgment No. 3083

of company X and, also, denying that he was relatedir C. I.
A record was made of this meeting and later sidneithe complainant.

6. The Director of PSM/HRM submitted a recommendation
for the complainant’'s summary dismissal to the QweGeneral on
4 February 2008 based on the “findings” set othénxmemorandum of
18 January. On 6 February the Director-General esiga note
approving that recommendation. However, there wasneeting
between the complainant and the Director-Genera8 drebruary at
which the former was invited to provide further Exgations. At that
meeting, the complainant also complained of thetdicdhtime he had
been given to make his response and the limitedsacee had had to
files. He was given a further week within which tespond and
was given access to GCLME files on 11 February.sdemitted a
further statement on 15 February and a lengthy ieanal6 February.
Having regard to the extension of time grantedh® tomplainant
to make further submissions and the provision of BBCLME
documents, there is no substance to the argumanhé¢hwas not given
sufficient time to answer the charges. So far agems the claim that
the complainant had insufficient time to gather device and
statements, this must be considered in the lighthef subsequent
appeal proceedings in which he had ample time toegaand provide
additional evidence and, in fact, did so. Accordinghis argument is
also rejected.

7. There is a dispute as to what occurred at the nupedf
8 February. The complainant submits that he wa® ttodd that
the charges relating to family relationships woulot be pursued.
However, there is no evidence to support this claich is denied by
UNIDO. In the circumstances, that claim is rejected

Further, the complainant contends by referenchddémbte signed
by the Director-General on 6 February that theetattad already
decided upon his summary dismissal. Presumabig, @n this basis
that it is argued that the presumption of innocemas not maintained
throughout the procedure leading to his summamnidisal. It may be

13
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that a previous indication of an intention to takparticular decision or
the maintenance of an earlier decision even thoagdkitional
arguments and/or evidence have been provided wiicate that
the decision-maker did not properly evaluate thelence or failed
to take account of all relevant facts. In the pnésease, however,
the Director-General received additional explameticand further
submissions on 8 and 15 February respectively hed teduced the
first charge from one of being engaged in outsitieviies to a charge
of failure to disclose conflicts of interest antsoa dropped the second
charge relating to Mr C. |. Given these changewhat was proposed
in the note of 6 February, it is not establisheat the Director-General
did not fully consider the arguments and evidenatduaed
by the complainant. Similarly, it is not establidhthat he did not
properly evaluate all the available material. Adoogly, the argument
that the presumption of innocence was not maintimest also be
rejected.

8. The complainant also contends that he was denied du
process in the procedure leading to his summanyidsal in that he
was not provided with certain evidence relatinghte first charge of
misconduct, namely having an undisclosed conffi¢higrest with two
named companies. It will be remembered that, ihjtithe charge was
one of engaging in external activity by being tharidging Director of
company X. The complainant denied this at the mgeti
of 23 January and suggested that enquiries be ctediuwith
the Nigerian Corporate Affairs Commission. 10S wagen asked
to conduct further enquiries and reported on 3ludgn that the
complainant was not recorded as Managing Diredt@ompany X at
the Nigerian Corporate Affairs Commission but tBatneone at the
bank that held the account of company X had comfirrthat he was
the sole signatory to its account. 10S also repiottat there had been
some recent change to the website of company X. chnmeplainant
only became aware of this information in the counfehe internal
appeal proceedings. It is not clear that the Dine@eneral had regard
to this material in relation to the finding of uadiosed conflicts of
interest. No mention is made of it in the memorandxf 4 February

14
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from the Director of PSM/HRM to the Director-Genegiad there is no
evidence that it was ever passed to him. Befordirdeéurther with
this issue, however, it is convenient to consitierdvidence relating to
the first charge of failing to disclose a confliof interest with
companies X and Y.

9. |0S found four letters on the letterhead of comp&mn the
hard drive of the complainant’'s computer. Those¢elst bearing the
complainant’s signature as Managing Director irtgd a bank in
Nigeria with respect to certain of the company’skiag transactions.
IOS also found an authorisation dated 1 Decemb@® 20id signed by
the complainant to a company (company Z) authayigito charge his
credit card for “orders made by [company X]”. Themplainant
acknowledged that it was his signature on the fetiers but claimed,
in effect, that they had been fabricated by somewshe had “cut
and past[ed]” his signature on them and that tletyrgo his computer
when that person gave him some photographs whick d@vnloaded
to his computer. However, he admitted that he albva personal
friend who “owned” company X to use his credit céwddo business
with company Z. He pointed out that it was not camp Z that had
done business with the GCLME project but companyfie evidence
was that company Y had done over 225,000 dollamshaaf business
with the GCLME project in 2006 and 2007 and thabad the same
address as company X and had a business relagowghi it. Even if
no regard is had to the four letters found on thedtdrive of the
complainant’'s computer, the evidence was sufficientestablish a
close relationship between the complainant and emyX and, by
association, with company Y. Assuming that the &we-General had
regard to the information that the complainant wees sole signatory
on the bank account of company X, it was open & dbmplainant
to submit to the Joint Appeals Board that that ewa should be
disregarded. However and even if disregarded,ghmining evidence
is more than sufficient to establish a close retethip with both
companies. This notwithstanding, the complainamkseto avoid a
finding of failure to disclose a conflict of intexteby pointing out that
he authorised the use of his credit card by companyo years after

15
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that company did business with the GCLME projechaflis not
the issue. The issue is whether he had a closeiagsn with the
“owner” of company X in 2004. The complainant haswvided

no evidence that the relationship was of recengimrilndeed, it
is unlikely that he would allow his credit card tee used by
someone with whom he did not have a long-standétagionship. The
complainant also contends that exculpatory evidemas kept from
him in that he was not informed that a search ef riecords of the
Nigerian Corporate Affairs Commission did not rdvéém to be

Managing Director of company X. The relevant firglimas not that he
was Managing Director but that he had an undisdiosenflict of

interest. Accordingly, that argument has no sulegtait follows that
the first finding of conflict of interest must stan

10. The second finding in the Director-General's dexisiof
22 February 2008 relates to the complainant’s lereiti-law. It is
not disputed that the complainant signed the prioent action
authorising the appointment of his brother-in-lasvpoject assistant
for the GCLME project without disclosing their retanship. In this
regard, the Standards of Conduct for the InternaticCivil Service
provide that international civil servants “shoulba assisting private
bodies or persons in their dealings with their argation where
this might lead to actual or perceived preferentralatment” and
they “should [...] voluntarily disclose in advancespible conflicts
of interest that arise in the course of carrying ieir duties”. The
complainant argues that “should” is aspirationalnigture and not
mandatory. This argument must be rejected. Thues) gwugh there is
no rule against the employment of relatives andnevke as
the complainant contends, his only role was to $ignprocurement
action after the selection by others of his broihdaw as project
assistant, the complainant was in breach of thauirement for
advance disclosure.

11. The complainant contends that the evidence wadficisut

to sustain the third finding of undisclosed conft interest relating to
his brother. It is not disputed that the complatriavited his brother to
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a project workshop at its expense without infornting supervisor. He
claims that he gave notice of his intention to dote project staff.
However, as UNIDO points out, informing projectfsia the field, to

whom the complainant did not report and who weradrposition to

question his actions, did not constitute disclosaserequired by the
Standards of Conduct for the International Civihviee.

The second aspect of this third finding relateth&relationship of
the complainant’s brother with an entity named BD&iRbse bid the
complainant had found to be “the only technicaltgeptable [one]".
The complainant admits that his brother maintaired‘cursory
relationship” with BDCP, using it as a “forwardiregddress when
applying for travel grants/sponsorships/fellowshipst states that he
did not know that his brother was employed by thatity. Further,
he argues that the evidence is not sufficient tabdish that he was
so employed. The evidence is that the complainad previously
identified his brother as O. U. and admitted whereetimg
the Director of PSM/HRM on 23 January 2008 thatUDand S. U.
were the same person, his brother. When submittindpid, BDCP
identified its accountant as S. O. and providethgeparticulars which
coincided with those of the complainant’s brothacluding date of
birth and mobile telephone number. Moreover, thmmainant had
earlier described his brother as a BDCP econothigtas open to the
Director-General and the Joint Appeals Board, ie #bsence of
evidence or other explanation from the complainémtreject these
similarites as mere coincidence and to be satisfi¢o
the requisite degree that the complainant’s brotes employed by
BDCP and that the complainant knew that to be so.

12. Before turning to the fourth finding in the Direct@eneral’s
decision of 22 February 2008, it is convenient tefer to
the relevant financial rules. Until August 2006n&mcial Rule 112.1
provided that any official who took action contraiy those Rules
could be held personally responsible and financitiible for the
consequences. Since then, Rule 101.1.2 of the éiadaRegulations
and Rules has relevantly provided:
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“All UNIDO staff members are obliged to comply witthe Financial

Regulations and Rules [...]. Any staff member whantcavenes the
Financial Regulations or Rules [...] may be heldspeally accountable and
financially liable for his or her action [...].”

Until August 2006, Financial Rule 109.18 providdehit “[e]xcept as
provided in rule 109.19, contracts [...] shjouldd lawarded after
the conducting of formal competitive bidding or thalling for
competitive proposals”. At the relevant time, Ficah Rule 109.19
allowed for exceptions for commitments of less tf28n000 dollars
“after an assessment of competitive quotations”, ateb, where the
“exigency of the activity [...] d[id] not permit ¢hdelay attendant upon
the issue of invitations to bid or calls for propiss. No relevant
change was effected thereafter. And until Augusb&0Financial
Rule 109.17(a)(i) relevantly provided that proposammhtracts that
involved “commitments to a single contractor in pest of a
single requisition or a series of related requssi totalling [...]
70,000 [United States dollars] or more” were torbéerred to the
Contracts Committee. As from September 2006, tlmahi@Gittee was
renamed the Procurement Committee and, there#fteas required to
review “a series of requisitions, totalling [...] D00 [euros] or more
in a 12-month period commencing on the date ofaward of the
initial contract”.

13. It is not disputed regarding the fourth finding tthas
Allotment Holder, the complainant was entitled tahmrise contracts
worth less than 20,000 dollars provided that heived competitive
quotations and/or that he could authorise contralsts/e that amount
if the exigencies did not permit of delay. Nortiglisputed that, if there
was a series of contracts of related requisitiams/D,000 dollars or,
after August 2006, for more than 70,000 euros frP-anonth period,
he was obliged to refer them to the ProcurementrGittee. Further, it
is not denied that, by 103 separate procuremernbnactinvolving
amounts of less than 20,000 dollars, the compléinan
in fact, awarded more than one contract to the seompany for
goods or services of the same nature in which fggegate amount
exceeded 20,000 dollars. However, he claims thatdseacting within
his discretion in that the exigencies did not pérraf delay.
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In this regard, he points out that many of the prement actions
related to interpreter, catering and transportisesvin support of
43 meetings or workshops held over a period of &awd a half years
and that dates for these events could not alwaysetiked in advance.
As to three procurement actions involving procunetmef similar

goods and services from the same supplier at antahe same time,
the complainant says this was done because ofuhavailability of

the required funds [...] on one budget line or gct]l UNIDO accepts
that there may have been occasions when separatrement
contracts were issued because of difficulties ieppring budget
revisions but argues that this does not explainlénge number of
separate transactions.

14. The complainant’s argument, in essence, is thaausec of
the exigencies that arose from time to time, heagad in separate
procurement actions with the same vendor for theesar similar
goods or services, the last or the last ones ofhwhirought the total
worth of those contracts to more than 20,000 dalMrhere, as here, a
person relies on an exception to escape liabilitis for that person
to establish that his actions fell within the extmm The relevant
exception in this case is that the “exigency [did} permit [of] delay”.
The delay in question is that involved in “the isgf invitations to bid
or calls for proposals”. Neither the unavailabilibf funds in one
budget line nor the need to prepare budget revgsgmtablish that the
exigencies did not permit of the delay involvedcalling for bids or
proposals. Although the fact that, over a periothwaf and a half years,
there were 43 meetings for which dates could neags be settled in
advance may give rise to an inference that, at leasome cases, the
exigencies did not permit of delay, it falls faosghof establishing that
each and every one of the transactions resulting
in contracts totalling more than 20,000 dollars ewen, a significant
number of them, resulted from the exigencies of Higation.
Moreover, the complainant received competitive gador most of the
transactions in question but failed to offer anyplaration for
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awarding contracts to the same vendor even thdughotal exceeded
20,000 dollars. As the complainant failed to esshbthat his actions
fell within the relevant exception, it was openthe Director-General
and the Joint Appeals Board to be satisfied tar¢logisite degree that
the complainant had split procurement actions ler ¢ame goods or
services from the same vendor into separate triopacof less than
20,000 dollars. And as the Financial Rules werards to the limits of
the complainant’'s authority as Allotment Holderwias open to them
to be satisfied to the requisite degree that he Hade so for
the purpose of circumventing the Financial Ruldsislnot to the
point, even if it were the fact, that the transawsi could be tracked
and monitored on the computer software used by WNIOThe
Financial Rules have at all times made it cleat #taff members are
personally responsible for their observance. Noit isorrect, as the
complainant contends, that failure to comply wite Rules is simply a
“performance issue”. Even in the absence of fraudtioer dishonesty,
systematic action taken for the purpose of circunting the Financial
Rules by a person whose function it is to authatigeexpenditure of
the funds of an international organisation con#u serious
misconduct.

15. The second aspect of the fourth finding by the @oe
General in his decision of 22 February 2008 relateshe limit of
70,000 dollars or, after August 2006, 70,000 eusegond which
it was necessary to refer related requisitions e €Contracts or
Procurement Committee. It is not denied that ierd¢lhzases those limits
were exceeded. However, the complainant arguesthiegtwere not
exceeded in the other three cases raised agaimsiriat least one of
the latter three cases, the complainant is clearbng in that he has
failed to aggregate contracts assigned to diffepeaect budgets. In
the main, the complainant contends that UNIDO laled to prove
that the requisitions were “related”. This argumenist be rejected. In
each case, the contracts were with the same vdaddne supply of
goods or services of the same description. In tligsamstances, it
was open to the Director-General and the Joint AlgpBoard to be
satisfied to the requisite degree that the comaldirhad authorised
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related contracts and that, in at least four cabestelevant limit was
exceeded. It is unnecessary to decide whethereflegant limit was

exceeded in the other two cases. The Director-@Géadinding was

that the complainant had “repeatedly exceededte¢levant limit — a

finding that is amply supported by the four casesvhich the limit

was clearly exceeded. Further, it is no answer thatcomplainant
relied on the Financial Services Branch to alern lwhen limits

were reached. Once the limits were reached, itta@adate to rectify

the situation. Moreover, and as already indicatedelation to the
splitting of contracts below 20,000 dollars, thedficial Rules made it
clear that the complainant had a personal obligaitoensure that he
complied with them.

16. The third aspect of the fourth finding by the DimreGeneral
in his decision of 22 February 2008 relates togutar bidding
documents. In one case, the irregularity concertdscament showing
a date in January 2006, rather than January 20@arlg, this may
have been an innocent oversight. The other claimegularities relate
to the letterheads of two companies that appedat@ similar fonts
and to bidding documents that failed to discloselephone number or,
sometimes, an address. There is no evidence thabttuments or bids
were not genuine. In these circumstances, it letooncluded that this
aspect of the fourth finding has not been estapdisto the requisite
degree.

17. It is convenient at this stage to consider the damant’s
argument that he was denied due process in thegdotgs before the
Joint Appeals Board. Primarily, the complainant teoxs that the
Board failed to assess whether there was sufficielgvant and
admissible evidence to prove each and every chégeond a
reasonable doubt. It is correct, as the complaisabmits, that there is
no detailed analysis of the evidence. However analr@ady indicated,
the evidence is sufficient to establish all but aspect of the findings
made by the Director-General on 22 February 2008 &lso argued
that the Board failed to address specific argumetitts respect to the
finding of a conflict of interest in relation to mpany X. Again, that is
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correct but as the complainant’s arguments do e&d ko a different
conclusion from that reached by the Board, nothimgns on this
argument. Nor does anything turn on the complaisargument with
respect to the Board’s finding relating to the evice obtained by IOS
concerning the bank account of company X. As alreexplained,
even if that evidence is excluded, the finding wehpect to companies
X and Y must stand.

18. The complainant also argues that the Joint AppBalsrd
erred in holding that he had not been denied duegss by the
withholding of certain evidence from him prior tdshsummary
dismissal. The evidence in question is the memanandf 4 February
2008 from the Director of PSM/HRM to the Directoefiral
recommending the complainant’s summary dismissalthe evidence
subsequently obtained by I0S that the complainaag not listed as
Managing Director of company X with the Nigerianr@aorate Affairs
Commission but was the sole signatory to its bardoant. As already
explained, the question of due process has to hsidered in the light
of the subsequent appeal process. The complainasitfiee to make
whatever submissions he wished with respect to ¢kimtence in his
appeal, including that the evidence subsequenthgitodd by 10S
should be disregarded. But even if disregardedrethveas ample
evidence to support the finding to which that exckerelated. He also
complains of hearsay evidence admitted by the Jspmteals Board.
As already noted, the complainant, himself, produeeidence in the
proceedings before the Board. That evidence indude written
statement from a person identified as the Manadigector of
company Y in which that person stated that he ditl know the
complainant. That person was later interviewed égs@ns from 10S.
He then denied that he was associated with compaagd repeated
that he did not know the complainant. When questiofurther, he
said he was lying to the 10S team. This evidencéjchv was
introduced in reply to the statement produced by tomplainant
before the Joint Appeals Board, was admissibledke credit of the
person concerned. That being so, its admissiomalidhvolve a denial
of due process.
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19. The complainant’s final argument with respect tee th
proceedings before the Joint Appeals Board concisng&ilure to
interview the complainant even though he asked dohbkard. The
evidence against the complainant consisted of ticerdents on which
the findings were based and written statementsigedv by 10S,
including its statement with respect to its engdinielating to company
X. The complainant was free to challenge the evideand, also, to
provide written statements from himself and otharanswer to the
claims made against him. He does not identify aanfiqular aspect or
aspects with respect to which he would have wigbegive evidence
before the Board or would now wish to give eviderdore the
Tribunal. In these circumstances, the failure efihint Appeals Board
to interview the complainant cannot be held to tiane a denial of
due process. And that being so, the applicatiorafooral hearing is
dismissed.

20. The complainant makes two further arguments, nantieit
there are mitigating or other factors that wouldnamat a less severe
sanction than summary dismissal and that summasgnigsal was
disproportionate to the findings made by the Doe&eneral. In this
context, it is appropriate to note that the Dire@@neral’s decision of
6 May 2009 must be set aside to the extent thapheld the finding
with respect to irregular bidding documents. So darconcerns the
factors which, it is said, would warrant a lessengdty, the Tribunal
sees no merit in the argument that the complaiagmévious excellent
record should have been taken into account orréwgtrd should have
been had to the subsequent action of the Admitistrao introduce
procurement training or the fact that his actioad been approved by
his supervisors. Moreover, and even when regahddsto the fact that
the finding with respect to irregular bidding doamts must be set
aside, it cannot be said either that the Directen&al should have
taken some less drastic course or that summary isiamwas
disproportionate. The complainant was in a positaintrust and
charged with the responsibility of disbursing larggms of money.
Failure to observe the Financial Regulations anikdrentailed risk to
the GCLME project and to the reputation of UNIDQdanecessarily

23



Judgment No. 3083

involved a serious breach of trust. However, begdhs finding with

respect to irregular bidding documents must beasate, the matter
must be remitted to the Director-General to considieesh whether the
complainant should be summarily dismissed or sotherasanction

imposed.

21. Thisis not a case that warrants an award of costs.

DECISION

For the above reasons,

1. The Director-General’s decision of 6 May 2009 isasde to the
extent that it upheld his earlier finding that ttemplainant failed
to detect and verify irregularities in bidding doments.

2. The matter is remitted to the Director-General tetedmnine
whether to uphold his decision to dismiss the camint
summarily or to take some other course.

3. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 10 Noven#isrl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @joge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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