Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3071

THE ADMINISTRATIVE TRIBUNAL,

Considering the first complaint filed by Mrs O. &gainst the
International Labour Organization (ILO) on 5 Octok2009 and
corrected on 6 January 2010, the Organization’syrep 19 April,
the complainant’'s rejoinder of 27 July, the ILO'sirrgjoinder
of 8 November, the complainant's additional subiniss of
18 December 2010 and the Organization’s commerggedin dated
4 February 2011,

Considering the complainant's second complaint regjaithe
ILO, filed on 11 February 2010 and corrected on Afil, the
Organization’s reply of 18 June, the complainantgoinder of
16 September and the ILO’s surrejoinder dated 1cebBer 2010;

Considering the complainant's third complaint agtinthe
ILO, filed on 22 February 2010 and corrected on N&rch, the
Organization’s reply of 13 July, the complainantsjoinder of
6 September and the ILO’s surrejoinder dated 8 Déee 2010;

Considering the complainant's fourth complaint agai the
ILO, filed on 22 February 2010 and corrected on Ajfxil, the
Organization’s reply of 18 June, the complainantgoinder of
16 September and the ILO’s surrejoinder dated 1ceDer 2010;

Considering Article Il, paragraph 1, of the Statok¢he Tribunal;
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Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a French national born in 1946nejd

the International Labour Office, the ILO’s secredgrin February
2004 as a Technical Cooperation Officer at gradé Bhe was
assigned to the Programme on HIV/AIDS and the WarfldWork

(ILO/AIDS) and was initially granted a special statarm contract. As
from 23 July 2004 she was appointed at grade Pthe@osition of
Senior Research and Policy Adviser, Head of Rebeart Policy
Analysis Unit (RPAU), within the same Programme emd one-year
fixed-term contract for technical cooperation popjestaff. This
contract was extended initially for the second la&l2005, then twice
for a whole year for 2006 and 2007.

In April 2005 the post of Director of ILO/AIDS bete
vacant. The complainant submitted her candidatuteshe was not
successful. In July a new Director took office. Wng relations
between the complainant and the new Director semafe strained.
At a meeting of 11 January 2006 the Director qoestil the relevance
of the research work carried out by the RPAU antbanced that she
intended to have it evaluated by external considiéBhe referred to a
number of work-related issues and instructed thmptainant to meet
with her and report on her work at regular intesval

On 30 November 2007 the complainant was handedtter le
notifying her that her contract would not be rendwpon its expiry on
31 December 2007 because her position was to heresged in the
context of a restructuring of the RPAU. The letitso indicated that,
as the Office’s practice was to give two monthgiceof non-renewal,
she would receive an additional one month’s salaryieu of the
second month of the notice period. The complairaported this
decision to the President of the Staff Union thikofdng morning,
requesting assistance and advice. She assertedliat¢éhat there was
no plan to restructure the Unit and that there le@h no consultation



Judgment No. 3071

on this matter. Through a series of meetings améiexchanges with
the Legal Officer of the Human Resources Develogniapartment
(HRD), the President of the Staff Union urged thdministration to
find a solution to the complainants case  before
the end of the year, but without success. Meanwthike complainant
submitted her curriculum vitae to the heads of aasi other
departments, including the Partnerships and Dewstop Cooperation
Department (PARDEV). In the event, she was offeneéssignment in
PARDEV, which she took up on 14 January 2008, amd o
21 February her fixed-term contract was extendeith wetroactive
effect from 1 January, to 30 June 2008. The letierextension
specified that she would be “assigned to spec#sks related to the
position of Senior Policy Adviser on UN Reform” atitht she would
be funded from the regular budget. That positiod been advertised
in October 2007 with a closing date of 17 Novemd@®7 and the
recruitment process was still under way, but theglainant had not
applied for it.

In April 2008 a vacancy notice was published fograde P.5
position of Senior Legal Officer in ILO/AIDS. Theebal Officer of
HRD applied and was in due course shortlistedHisr iosition.

On 21 May 2008 the complainant submitted a firsevg@mce
to HRD alleging moral harassment on the part of Bheector of
ILO/AIDS culminating in the non-renewal of her cradt without
valid grounds. She requested inter alia that thesaben not to renew
her contract in ILO/AIDS be set aside and that adependent
investigation be conducted in respect of her atlega of harassment.

In June 2008 the complainant reached the mandagbinement
age of 62. Her contract in PARDEV was due to expir¢he end of
that month, but she was granted an exceptionalnsixte of her
contract until 31 August 2008. The letter informitngr of this
extension stated that, in light of Article 11.3tbé Staff Regulations,
the Office would not be able to offer her any fertextension of her
fixed-term contract. Although the complainant aHity separated
from service on 31 August 2008, she accepted antamgth short-term
contract for a technical cooperation project in Bweeau for Gender
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Equality (GENDER) beginning on 2 September. She tleé Office
upon the expiry of that contract.

By a letter of 19 September 2008 the Director oCHfRjected the
complainant’s grievance of 21 May as entirely umiibed. With regard
to her allegations of harassment, the Directoedt#hat there was no
prima facie evidence of harassment justifying an independent
investigation, and that the difficulties that th@mplainant had
encountered with the Director of ILO/AIDS appeatedstem largely
from her reluctance to accept the latter's autfioAs for the decision
not to renew her contract, the Director of HRD ¢deed that it was
both lawful and properly motivated.

On 20 October 2008 the complainant lodged a griezvamith the
Joint Advisory Appeals Board challenging the Dicgts decision. In
addition to the redress claimed in her grievancloMay, she sought
retroactive reinstatement and the cancellatiomefappointment of the
HRD Legal Officer to the position of Senior Legalffi€er in
ILO/AIDS, which, according to the complainant, wesnted with
abuse of authority. In its report dated 20 May 20062 Board
concluded that there was no evidence of harasstiantould justify
an investigation and that the decision not to retlvcomplainant’s
contract was lawful. It found that a genuine regtiting had taken
place within ILO/AIDS, although it considered itéw regrettable”
that the Guidelines on Managing Change and Restingt Processes,
which included “detailed rules on information anohsultation with
regard to restructuring”, appeared to have beemfxtetely ignored”.
The Board also found that there had been no abusetloority on the
part of either the Director of ILO/AIDS or the HRIDegal Officer. It
recommended dismissing the grievance in its emtirgthich the
Director-General did by letter of 3 July 2009. Tlkemplainant
impugns that decision in her first complaint.

In the meantime, the complainant had submittedetHrather
grievances to HRD. One, filed on 11 December 2@08Jlenged the
Office’s failure to apply Rule 3.5 of the Rules @Gowing the
Conditions of Service of Short-term Officials (t88ort-term Rules) to
the short-term contract she had accepted in GENDE&®e 3.5
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relevantly provides that, whenever the appointnm@nt short-term
official is extended by a period of less than omearyso that his/her
total continuous contractual service amounts to yea or more, the
terms and conditions of a fixed-term appointmenallsiapply to
him/her as from the effective date of the contnahich creates one
year or more of continuous service. The complairmagtied that the
decision to employ her under a short-term contafterr the expiry of
her fixed-term contract was contrary to the spufitthe applicable
provisions, particularly as it entailed a loss ehéfits, and that she had
suffered unequal treatment in relation to otheicials who, unlike
her, had benefited from the application of Rule Blaving received no
reply from HRD, she referred the matter to the tJAnlvisory Appeals
Board on 14 May 2009.

The other grievance, her third, filed on 26 Febyu2009, was
directed at the Office’s decision to appoint Msté\the post of Senior
Policy Adviser on UN Reform in PARDEV, the funct®mof which
had been performed by the complainant from 14 Isrioa31 August
2008. Ms A. had been appointed to the post on 12008 and had
taken up her functions on 1 September. The congofaistated that,
shortly before leaving PARDEV, she had discovereddr computer a
draft report, dated 12 December 2007, drawn uphbystlection panel
that had conducted the technical evaluation of t@endidates
for the post. As this report indicated that Ms Aaswnot one of
the four shortlisted candidates, the complainamtsiciered that the
competition procedure was unlawful and requesteat s A.'s
appointment be set aside. She also claimed dam&tie. did not
respond to this grievance and the complainant nedeit to the Joint
Advisory Appeals Board on 26 May 2009. In its sutsions to the
Board, the Office explained that the first candddetcommended by
the selection panel had been eliminated whennspiged that she did
not possess one of the diplomas listed among halifigations. A
second candidate had then been recommended, butasheltimately
appointed to a different post. As the remaining taadidates on the
panel’s shortlist were considered unsuitable fer pbst, the Director-
General had decided that the competition shoulddneelled, unless
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the panel was able to identify other candidatedsfgatg the
requirements of the vacancy announcement amongse ttvho had
initially applied for the post. Ms A. and one otleandidate had then
been interviewed and Ms A. had been selected.

In the last grievance, her fourth, filed on 28 keloy 2009, the
complainant alleged that the Office had discrimedaagainst her on
the basis of her age. Pursuant to Article 11.hef$taff Regulations,
during the period when she had worked in ILO/AID® $iad not been
subject to any mandatory retirement age, becawse/ah assigned to a
technical cooperation project. As from 1 Januar@&however, she
became subject to the mandatory retirement age2ptbécause her
position in PARDEV was funded from the regular betdgThe
complainant argued that the Office’s decision targe her status in
this respect when it assigned her to PARDEV shopijore she
reached the age of 62, coupled with the subseglgmigion to employ
her on short-term conditions in GENDER, adverseffecéed her
conditions of employment and revealed discrimimaim the part of
the Office. On 28 May 2009, having received noydmim HRD, the
complainant referred this grievance to the Joinvigaly Appeals
Board.

On 23 September 2009 the Board issued reports oh eh
these three grievances, unanimously recommendiag ttey be
dismissed as devoid of merit. By a letter of 24 &lober 2009 the
Executive Director of Management and Administratioformed the
complainant that the Director-General had decidedfdllow the
Board’s recommendations. In her second, third aodth complaints,
the complainant challenges that decision insofatit agjected her
grievances of 28 February 2009, 26 February 20@914anDecember
2008, respectively.

B. In her first complaint the complainant submits ttied decisions
not to renew her contract, to abolish her positiod to restructure the
RPAU were taken by the Director of ILO/AIDS withoatithority, as
the Director-General alone has the authority tcetalecisions that
modify the status of staff, and in this case he mid delegate that
authority to the Director of ILO/AIDS. These deoiss, which were

6
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taken without her being previously informed and sdied,
contravened her defence rights as well as the @maton’s duty to
respect her dignity. Referring to the Tribunal'sedaw as well as the
ILO’s Guidelines on Managing Change and RestrustufProcesses,
she submits that the right to be heard requiresahstaff member is
kept informed of any action that may affect hishtiggor legitimate
interests. She had a legitimate expectation thatbetract would be
renewed for 2008, particularly since the DirectérlldO/AIDS had
expressed her intention to renew it in an e-maiB@fApril 2007 to
HRD concerning her request to take home leavehaddapproved her
request to enrol in a postgraduate course endiiMpin2008 for which
the Office would pay part of the fees.

The complainant argues that the evidence cleayvsithat the
decision not to renew her contract was taken fputgose other than
that stated. The fact that the reasons initiaNggiwere inaccurate and
deliberately vague is, in her view, a sign of mésio$ power. Indeed,
whereas the letter of 30 November 2007 informing diethe non-
renewal of her contract mentioned the restructuahthe RPAU and
the abolition of her post “to reflect the evolvingeeds of the
ILO/AIDS Programme”, the decision of 19 Septemb@& rejecting
her grievance and the Office’s submissions to tbmtJAdvisory
Appeals Board referred to the abolition of the RPandl the creation
of a legal unit instead. She also draws attentmrintonsistencies
in the ILO’s statements before the Board regardihgo major
developments” that allegedly justified these measuand she points
out that the Organization’s reliance on a GoverrBogy document of
March 2006 is misleading and incorrect, as thatudemt did not
in fact call for any reorientation of the Programmvarranting the
abolition of the RPAU, as confirmed by other ILOcdments, such
as the Programme and Budget for 2006-07 and Cirdita 629,
Series 1.

In the complainant’s view, the reason given toifyshe creation
of a legal unit, namely the fact that the adoptidran “autonomous
Recommendation on HIV/AIDS in the world of work” wan the
agenda of the 98th Session of the InternationabualConference, is
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likewise insufficient. The RPAU already had a lawyend, as
from June 2007, the ILO/AIDS Programme counted tawyers
among its staff, one to deal with the HIV/AIDS Rswuendation
and the other to deal, inter alia, with requestsdmystituents for advice
on legal questions surrounding HIV/AIDS. The dradti of the
Recommendation was already subject to review byosdawyers
from the International Labour Standards Departnil@RMES), and
the lawyer assigned to the RPAU had been provididggl advice
to constituents for years, to their entire satisfmc The creation
of a legal unit within ILO/AIDS thus resulted in @uplication of
responsibilities.

The complainant draws attention to the fact thatlttO has been
incapable of specifying the date at which the a&tegestructuring was
decided. Although it asserts that the decision taken between April
and November 2007, it provides no explanation ashy she was not
informed earlier of a decision that had allegedéer taken “after
thoroughly reviewing and evaluating the technicaeas of the
ILO/AIDS Programme”.

She contends that the decision not to renew hdramirwas taken
by the Director of ILO/AIDS in collusion with thedgal Officer of
HRD, who was looking for a new post within the ©#i In this
connection she observes that the ILO’s rules onuiteeent do not
preclude favouritism, owing to the leading role fewred on the
responsible chief in the selection procedure, is ¢hse the Director of
ILO/AIDS. In addition, when she submitted her ialtigrievance to
HRD in May 2008, the Legal Officer of that departrheefused to deal
with the case because she felt criticised, yehat stage there was
nothing in the grievance to warrant such a refusal.

The complainant argues that the impugned decisiolates the
Organization’s duty of care and its duty of goodrgmance, as no
investigation of her allegations of harassment wagied out. The
failure by HRD and the Joint Advisory Appeals Boanl ensure
a proper examination of the case breached her t@lan effective
internal appeal. Furthermore, there was a misugpecmfedure by HRD
because, after having persuaded her to accepttans@n of the time
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limit for responding to her grievance by suggestihgt the matter
might still be resolved informally, it made no effavhatsoever to
contact her before issuing the decision to rejeetgrievance. This and
other procedural breaches contributed to the miojuady she suffered.

The complainant produces a large number of docusnémt
show that she was the victim of moral harassmenthbyDirector of
ILO/AIDS for a period of approximately two and alfhgears. She
explains that this harassment took various forms|uding public
denigration and criticism of her work and discriatiory treatment in
relation to missions, which contributed to isolgtiner and reducing
her role to that of an assistant researcher. Skertasthat she was
subjected to unreasonable supervision, which mdulin an
intimidating and humiliating working environmentycathat the way in
which she was treated by the Director of ILO/AIDSisusly affected
her health.

She asks the Tribunal to quash the impugned deciaia to
reinstate her retroactively with full benefits. daddition, she requests
that the appointment of the HRD Legal Officer te fost of Senior
Legal Officer in ILO/AIDS be set aside; that the ficd take
appropriate measures against the Director of ILO&5lthat the case
be referred back to the Joint Advisory Appeals Bosao that an
independent investigation may be conducted in spé her
complaint of harassment; that an investigation ®edacted both in
respect of possible reprisals against herself aingg other staff of
ILO/AIDS following her complaint of harassment,wasll as in respect
of potential violations of the principle of indemmce of the
international civil service and of the StandardsGunduct for the
International Civil Service. She seeks moral darmagehe amount of
12 months of her last monthly salary, post-adjustnaend benefits in
ILO/AIDS and costs in the amount of 10,000 Swissnés.
Subsidiarily, she asks that the impugned decisiensét aside and
claims material damages equivalent to the salasy wbuld have
received had she remained in her position in ILO3luntil the date
of the judgment, moral damages and costs. Sheratpgests that the
ILO be obliged to reimburse her any income taxmsight have to pay
on the amounts awarded by the Tribunal in this.case
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In her second complaint the complainant arguesttietabsence
of a mandatory retirement age for technical codjmrastaff was
an essential and fundamental condition of her dowpphe initial offer
of employment at ILO/AIDS in July 2004. Referring the case law,
she contends that the change of contractual steiymsed on
her as a result of her transfer to PARDEV was btlgaejudicial to her
terms of employment and conditions of work and Ghnea her
acquired right not to be subjected to the mandatetyement age.
Additionally, she contends that the rules governihg mandatory
retirement age are discriminatory and that theirdisons that they
draw between different categories of staff resualt“an apparent
inequality in treatment which is incompatible wittonditions of
employment at ILO”. She further submits that theywawhich these
rules were applied to her involved discriminatias, she fulfilled the
conditions required for an extension beyond thedasory retirement
age. In this regard, she points to the cases darakgenior officials
who were granted such an extension. In her seconplaint she
claims material and moral damages.

In her third complaint the complainant acknowledtied she did
not apply for the vacant post in PARDEV within thpecified time
limit but states that, at the time when the post a@vertised, she had a
legitimate expectation that her contract in ILO/AIDwould be
extended. Had the Office notified her in a timehammer that no
extension would be granted, she would have beea t@bhpply. In
any case, the vacancy announcement did not reaqmyeparticular
formalities for applications, and the submissiornef curriculum vitae
to PARDEV in December 2007 may therefore be treatsdan
application for the post. In this connection shesoahkrgues that
the vacancy announcement was not published fdeé&at one calendar
month”, as required by paragraph 9 of Annex | toe th
Staff Regulations, and that her cause of action i® way affected by
the fact that she reached the mandatory retireragat before the
recruitment procedure was completed, particularyview of the
discriminatory nature of the provisions governingetage of
retirement.

10
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On the merits, she contends that the Office brehphaeagraph 11
of Annex | by conducting the technical evaluatidntlee candidates
before they had completed the assessment centmegsothereby
reversing the order of the stages provided forhat paragraph. She
argues that it was unlawful for the Director of HARV to have
delegated her powers to a selection panel, andtlibamerits of the
two candidates on the second shortlist ought te Hsen compared
with those of the two remaining candidates on thiéiai shortlist.
Given the circumstances surrounding the non-reneivaker contract
in ILO/AIDS, the Organization’s duty of care recedrit to consider
her application, even though it was submitted |atstly, she asserts
that there is evidence to suggest that the appeimtrof Ms A. is
tainted with favouritism, which warrants an ordgrthe Tribunal for
disclosure of the competition file.

She asks the Tribunal to set aside the impugnedsideg the
disputed competition and the appointment of Ms A failing this, to
award her compensation in an amount equal to caesygross salary
at grade P.5, step 13. She also claims 50,000 Sveisss in moral
damages and 8,000 francs in costs, and she seekderenabling her
to claim reimbursement by the ILO of any natiorzades levied on the
above sums.

In her fourth complaint the complainant contend,tisince she
was employed by the Office for an uninterruptedgekf more than
one year, any extension of her appointment had domade in
accordance with Rule 3.5 of the Short-term Rulles, dim of which,
according to her, is to afford “suitable protectidior short-term
officials who have served more than one year. Shees that this
Rule, which applies where a short-term contracextended for a
period bringing the total period of uninterruptesihvice to more than
one year, applieafortiori where the extension of a fixed-term contract
is effected by granting a short-term contract, Wwhiés in
itself unlawful in light of Circular No. 630, Sese5, concerning the
inappropriate use of employment contracts in thitc®f She asks the
Tribunal to set aside the impugned decision andotder the
Organization to apply Rule 3.5 to her short-termtcact in GENDER,
which should be “converted retrospectively intoeattension of [her]

11
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fixed-term contract”, and to grant her the corregpog salary and
benefits. She also claims material and moral dasagel costs.

C. In its reply to the first complaint the Organizaticontests the
receivability of the claim to set aside the appoient of the former
HRD Legal Officer to the Senior Legal Officer pamit in ILO/AIDS,
on the grounds that the complainant did not apply the post in
question and therefore has no cause of actiomgltes that the claim
for an investigation into possible reprisals adainther officials
working in ILO/AIDS is likewise irreceivable for v of a cause of
action, since this claim does not concern the siglithe complainant.

On the merits, it submits that the Director of IIXIDS had the
authority to decide on the renewal of the complaiisafixed-term
contract by virtue of a long-standing practicehia Dffice whereby, in
the case of technical cooperation projects, theeddir-General’s
authority to decide on human resources matterseisgdted to the
manager of the project. The applicable procedure fedowed, as
the Director of ILO/AIDS consulted with the Chieff ¢the Staff
Resourcing and Servicing Branch of HRD before tgkime decision
not to extend the complainant’'s appointment and noanicating it
to her.

The Organization denies that the decisions not eloew the
complainant’s contract, to suppress her positicsh tanrestructure the
RPAU were procedurally flawed because they werertakithout
previously consulting and informing her. It arguiaat its duty to
inform staff of actions that may affect their rightr legitimate
interests, in the case of the non-renewal of amiappent, cannot go
so far as to require, in addition to the reasonablie that has to be
given, another prior notification. It further sulisithat, in the case of a
technical cooperation programme which is by nateraporary, the
duty to inform staff of the possibility of non-remal is less stringent.
In the case at hand, the complainant was duly riméor that the
Director was considering abolishing the RPAU. Thadtek had
informed her at the meeting of 11 January 2006 thatresearch
carried out by the unit would not be of sufficienelevance to the
programme under the new orientations that the Direimtended to

12
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give it. Furthermore, following the evaluation d¢fetUnit's work by
two external consultants, the Director discussedctimsultants’ report
with the complainant before informing her that ntaining a research
unit at headquarters was not sustainable.

The defendant contests the evidential value of Deector’s
e-mail of 30 April 2007, since the indication tithe complainant’s
contract would be renewed was a mere formalityi@@rout so as not
to deprive her of her home leave. Similarly, theebior did not wish
to deprive the complainant of learning activitisd@ng as the decision
not to renew her contract was not final, hence approval of her
request to enrol in a postgraduate course.

The Organization rejects the complainant’s intagiren of the
Governing Body document of March 2006, which, fnitew, gave the
Programme an orientation that justified both aspecf the
restructuring, namely the abolition of the researnch and the creation
of the legal unit. It adds that, although ILO/AID&as not facing
funding restrictions, the Director could not jugtifie creation of a new
senior position at headquarters without suppressnagher. Given that
the complainant’s post no longer served a usefuypqme, the decision
not to renew her contract was validly motivated.

It also rejects the complainant’s allegations afissbof authority.
It submits that there were objective grounds feating the position of
Senior Legal Officer in ILO/AIDS and that the formEIRD Legal
Officer was selected for the position by means wgular competition.
With regard to the fact that the HRD Legal Offickclined to deal
with the case, the defendant considers that shesiffidient reason to
do so.

Concerning the complainant’'s claim of harassmeritg t
Organization states that there were two separatamigations of
the documentation submitted by her, but neither HRRID the Joint
Advisory Appeals Board was able to find proof of act that could be
considered as harassment. In its view, the difiiesilin the working
relationship between the complainant and her sopestemmed
primarily from the fact that the former had diffliias accepting the
latter’s authority. It acknowledges that the Diogodf ILO/AIDS may

13
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have made mistakes, but submits that none of hEmacamounted to
harassment as defined by the Tribunal's case lakileVit recognises
that the Director failed to comply with her obligat to establish
regular performance appraisals, it explains thet fdilure was based
partly on the will to avoid further conflict and ntlgt on inefficiency,
but that in any event it cannot be viewed
as harassment. It denies that the complainant Wasegp under
unreasonable supervision.

The defendant contends that there is insufficievilemce of
harassment to justify the cost of an independergstigation. As for
the complainant’s claim for reinstatement, it ndiest the conditions
under which the Tribunal may exceptionally allownstatement are
not fulfilled and that she has already reachedihaadatory retirement
age.

In its reply to the second complaint the ILO stessghat
it is not for the Tribunal to decide whether or reotmandatory
retirement age is to be maintained, as this is estipn of policy
for each organisation to answer. It denies that #pplicable
rules are discriminatory in nature, or that theywendeen applied
in a discriminatory manner. The decision to extean official's
appointment beyond the mandatory retirement agerevpermitted, is
purely discretionary and hence subject to only tkahi review by
the Tribunal. In its view, the complainant has demonstrated that
her continued employment was essential in the esterof the
Organization and that the job she held could nopé&gormed by a
serving staff member, as required by Circular N&6,4Series 6. Nor
has she produced any evidence to support her itlagaof unequal
treatment. The Organization considers that there m@ breach of
acquired rights in this case, since the complairecepted her new
position in PARDEV by signing a contract explicityating that her
position would be “funded from the regular budgeShe therefore
accepted the change in her employment conditions.

In its reply to the third complaint the ILO submitsat, as the
complainant did not apply for the post to which Mswas appointed,
she has no cause of action with respect to thatiappent. The usual

14
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formal requirements for applications were complwdh and the

vacancy announcement was in fact published for ommth, in

accordance with paragraph 9 of Annex | to the SRéfulations.
Moreover, the fact that the complainant was paiel month’s salary in
lieu of the second month of her notice period irc&eber 2007 was
perfectly lawful and cannot be considered as hayrgyvented her
from applying for the post within the applicablené limit. She also
lacks a cause of action because she reached thgatoanretirement
age before the competition was completed and tluddcnot have
been appointed to the post in question.

On the merits, the Organization submits that appunt
decisions, being discretionary in nature, are sbje only limited
review by the Tribunal. Regarding the alleged bineaicArticle 11 of
Annex | to the Staff Regulations, it explains tatihough the order of
the stages mentioned in that provision is “logicélis not obligatory,
and it may sometimes be reversed in the interektpracedural
efficiency, without any adverse consequences fadicktes. There is
nothing to prevent the responsible chief from dithing a panel for
the technical evaluation, and indeed this longditampractice tends to
ensure objectivity and transparency. Moreover, esitlte last two
candidates on the initial shortlist were “elimirchtautomatically”,
there was no need to compare their merits with ehok the two
candidates on the second shortlist. Lastly, thegation of favouritism
is plainly contradicted by the fact that Ms A. wagly the third
candidate recommended by the selection panel.

In its reply to the fourth complairthe ILO explains that, since
Rule 3.5 applies whenever a short-term contraekisnded by means
of a contract of the same type, it is not applieatnl this case. The
short-term contract which the complainant accejiteGENDER was
not an extension of her fixed-term contract, beeawshe had
retired upon the expiry of her fixed-term contralt. this respect,
Article 4.11 of the Staff Regulations provides tagbrmer official, on
reappointment, shall be regarded as becoming aciabffor the first
time. Moreover, the reappointment of the complainarder a short-
term contract was not contrary to Rule 3.5 or toc@ar No. 630,
Series 6, as the purpose of these texts is to nemeavoid a situation
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of “precarious employment”, and a retired offiact@innot be considered
as being in such a situation.

D. In her rejoinder to the first complaint the compkait presses her
pleas. She argues that, even if it were admittethéylribunal that the
Director of ILO/AIDS had the authority to take tliecision not to
renew her contract, she nevertheless lacked atythtwi take the
decisions to abolish a post and to restructureRRAU, since such
decisions are not human resources matters but mesalating to the
internal organisation of the Programme and, as,sateed the scope
of the delegation of authority invoked by the defemt. She notes that
the Organization continues to change the reasonghi® disputed
decision, as it now indicates that it “could nowégustified a new
senior position at headquarters without suppressingther one
instead”, which not only indicates misuse of powat also involves
an error of fact and law insofar as no legal priovisnor any specific
set of circumstances, required that the creatioa akw position be
linked to the abolition of another equivalent piasit She adds that the
sequence of events after 30 November 2007 deméestize ill will
and hostility of the Director, as it would have bgmssible to extend
her contract as long as the new position of Sehigal Officer
remained vacant, which was likely to last for sav@enonths. She also
draws attention to the fact that another former imemof the RPAU
has likewise lodged a grievance alleging harassnbgntooth the
Director of ILO/AIDS and the newly recruited Senioegal Officer.
Lastly, the complainant denounces the Organizatia@liance on
witness statements that were never shared witmbeindeed with the
Joint Advisory Appeals Board, and also the fact tha Board did not
even hear her before drawing conclusions regardiag working
relations with the Director.

In her rejoinder to the second complaint she ackedges that the
actual rules governing the age of retirement ateniibin the purview
of the Tribunal, but argues that the way in whibbyt are applied to
staff members is clearly within its competence. Bbmmts out that the
Office could not lawfully have given her a diffetazontract when she
was assigned to PARDEV, as she was not recruitesbimpetition and
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the duration of her appointment was less than tleeyear minimum
for a fixed-term contract. She infers from thisttlthe contractual
conditions that she enjoyed in ILO/AIDS, includitfte absence of a
mandatory retirement age, necessarily continuedpiay when her
fixed-term contract was extended in January 2008.

In her rejoinder to the third complaint the compéait reiterates
her arguments and, subsidiarily, puts forward twe pleas. First, she
sees a flaw in the fact that the composition ofdakection panel did
not remain the same throughout the selection proeedSecond,
referring to Judgment 2906, she argues that hasi@chrights were
breached inasmuch as the initial decision to seoffibur candidates
necessarily implied that all other candidates, uditlg Ms A., were
eliminated. That decision, which in effect gave &erght to remain in
the disputed post if none of the shortlisted caatgisl was appointed,
was unlawfully reversed by the decision to drawaugecond shortlist
instead of cancelling the competition.

In her rejoinder to her fourth complaint the connpdat denies
that she retired on 31 August 2008, since she wappointed in
GENDER effective 2 September 2008. Under the Rafjulations the
one-day break in service that was atrtificially irspd on her does not
allow her short-term contract to be treated asva agpointment. She
also alleges unequal treatment in relation to tvftcials retained
beyond the mandatory retirement age, one of whomakie to benefit
from Rule 3.5 at the age of 66.

E. In its surrejoinders the ILO points out, with redjao the first
complaint, that the practice whereby the Directenéral delegates his
authority to decide on the renewal of contractieahnical cooperation
programmes is reflected in the ILO’s Technical Gaagion Manual,
and that there is no principle according to whiehcbuld not likewise
delegate his authority to decide on the restruagudf the ILO/AIDS
Programme and the abolition of a post. It adds thatfact that the
complainant’s contract was not extended pendinggttigy into service
of the Senior Legal Officer shows no sign of hastiby the Director
of ILO/AIDS, who expected that the recruitment wibtdke much less
than a year.
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Regarding the second, third and fourth complaibtsaintains its
position in full. It emphasises that the complairgrfixed-term
contract could not be extended beyond 31 Augus8B 2i¥tause the
conditions laid down in Article 11.3 of the Staffefulations and
Circular No. 436, Series 6, were not met. It addd the possibility of
retaining an official in service beyond retiremesge through a
contract extension does not apply in cases sucthias where the
official concerned is to be assigned different eutafter the date of
retirement. The complainant’s allegations of unédueatment are
therefore unfounded.

F. In her additional submissions to the first complaithe

complainant produces an e-mail dated 26 Novemb@7 Zfbm the

Director of ILO/AIDS to the Director of HRD, whichin her view,

proves not only that the recruitment of the Serliegal Officer

was tainted with favouritism, but also that no mesturing was

then envisaged. In that e-mail, the Director of IADS requested
that HRD detach its Legal Officer to ILO/AIDS “fatt least the next 2-
3 years”, as she wished to recruit a senior leffelen. She added that
she had discussed this possibility with the HRD dle@fficer, who

was “open to considering it". This e-mail, which svsent only a few
days before the complainant was notified of the-reovewal of her
contract, made no mention of any restructuringast pbolition.

G. In its final comments the Organization submits thie e-mail
of 26 November 2007 merely shows that the DirectotLO/AIDS
had identified a person who was qualified for antkriested in the
position of Senior Legal Officer. It points out thaotwithstanding the
Director’s request, the position was ultimatelyefil by means of a
competition.

CONSIDERATIONS

1. The facts giving rise to each of these complaintsthe legal
iIssues are relevant to each of the other three leamg Accordingly,
it is convenient that they be joined.
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The complainant, who had a distinguished career aas
international civil servant, joined the ILO on lbFeary 2004 as a
Technical Cooperation Officer on a special shamteontract. That
contract expired on 22 July 2004. She was theniamabas Senior
Research and Policy Adviser, Head of Research afidyPAnalysis
Unit (RPAU), within the Programme on HIV/AIDS anidet World of
Work (ILO/AIDS), on a 12-month fixed-term contramimmencing on
23 July 2004. In July 2005 the contract was extdnail the end of
the year. Her post was funded from technical caatfmer funds and, in
consequence, she was not subject to mandatorgmetitt at the age of
62.

2. The post of Director of ILO/AIDS became vacant ipri
2005 and the complainant applied unsuccessfulljtfér new Director
was appointed with effect from 1 July 2005. It ist misputed that
the relationship between the complainant and the mdrector
was strained, as evidenced by what the Organizadiescribes as
“controversial discussions concerning the work led {RPAU]” at a
meeting on 11 January 2006. Although her contexctyell as those of
others in ILO/AIDS, had expired on 31 December 20@Be
complainant had not been given any information asts renewal
before that meeting when the Director informed l@mnongst other
things, that her research was irrelevant to the/AlDS Programme,
that she, the Director, intended to seek an extaveluation of the
research and that, in consequence, the complagnaatitract would
only be renewed for six months. The complainangbbadvice from
the Staff Union and a further meeting took placthwie Director the
next day. At the subsequent meeting, the complainaformed
the Director that she had been advised that hetraminshould
be renewed for 12 months. The Director then agteed 12-month
extension. Although the Director had not compldtesl complainant’s
performance appraisal report, she also raised warigork-related
issues at that meeting and insisted on regulaniggrly meetings so
that she could follow the work done by the com@airand the RPAU.
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3. By letter dated 30 January 2006 the complainardgistract
was extended from 1 January until 31 December 20064 December
2006 it was again extended from 1 January untiD@tember 2007.
On 30 November 2007 the complainant was called rteeating with
the Director. She was then handed a letter signedheé Director
informing her that:

“after thoroughly reviewing and evaluating the teical needs of the
ILO/AIDS Programme, it has been determined thas inot in the best
interests of the Programme to maintain the positibiHead of Research
and Policy Analysis Unit, which you currently ocgu@he profile of the

position is being modified and the post as it cuttye exists will be

suppressed. In addition, the unit will be restrustiuto reflect the evolving
needs of the ILO/AIDS Programme. In the circumsgandt regret to inform
you that the Office will not be in a position tonew your fixed-term

technical cooperation contract at its expiratiorB@rDecember 2007.”

The letter also contained certain information agh® complainant’s

entitlements in consequence of the non-renewaéotbntract.

4. Following receipt of the letter informing her of eth
non-renewal of her contract, the complainant againsulted the
Staff Union. There were discussions and e-mail camoations
between the Staff Union and the Legal Officer ok thluman
Resources Development Department (HRD), which séenhave
resulted in some misunderstanding as to the ptigsilthat some
proposals might be put to the complainant to adlieviner situation.
However, the Legal Officer of HRD insisted that éthproper
procedures ha[d] been complied with in relatiothi® decision of non-
renewal of contract”. As it happened, the complainmet with a
former colleague who was able to assist her inntakip the then
vacant post of Senior Policy Adviser on UN Refornithim the
Partnerships and Development Cooperation DepartifieARRDEV).
She took up the position in PARDEV on 14 Januar$800n
21 February her fixed-term contract was extendech ft January to 30
June 2008 and she was informed that she would ldeeg@ on special
leave with pay retroactively from 1 to 13 Janua®@&'. That position
was funded from the regular budget and, in consemje the
complainant became subject to mandatory retiremetite age of 62.
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Although the complainant reached the age of 621me 2008, she was
granted a further extension of her fixed-term cactton 30 June 2008
for the period from 1 July to 31 August 2008. Stesvinformed at the
time that her contract was extended that, in viéwhe provisions of
Article 11.3 of the Staff Regulations, which is cemed with
mandatory retirement, the Office would not be ableoffer her any
further extension. Her employment came to an endrnwer fixed-
term contract expired on 31 August 2008. Howeuese, complainant
was able to find an opening in the Bureau for GenHguality
(GENDER) and she was offered and accepted a stront-¢ontract as
Senior Technical Specialist/Statistician for twontits commencing
after a one-day break in her employment, namely2o8eptember
2008. The complainant left the ILO when that sherth contract
expired.

5. At this stage, it is convenient to refer to two etlevents
that are relevant to these complaints. The firtias the post of Senior
Policy Adviser on UN Reform in PARDEV, to which tkemplainant
was assigned following her removal from ILO/AIDSasvadvertised
on 24 October 2007 with a closing date of 17 NowemB0O07,
shortly before she was informed by the Directorllgb/AIDS on
30 November 2007 that her post was to be suppremsédhat her
fixed-term contract would not be renewed. Nonet®lethe
complainant indicated to the Director of PARDEYV tthehe was
interested in the post and forwarded her curriculitae to her. The
complainant was not interviewed for the post anotlar person was
appointed on 11 July with effect from 1 Septeml@®& The second
event to which reference should be made is that #fie complainant
was removed from her post in ILO/AIDS, a new pdsSenior Legal
Officer was created in its stead. That post wasgibed in April 2008
and the Legal Officer of HRD, with whom the Staffiion had entered
into discussions concerning the decision of the®ar of ILO/AIDS
not to renew the complainant’s contract, was treeasssful candidate.
She was appointed to the post in December 2008.
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6. On 21 May 2008 the complainant lodged a grievance
with HRD, claiming that she had been harassed byDhector of
ILO/AIDS from 18 July 2005 and challenging the I#yaof the
decision of 30 November 2007 not to renew her eahtrAmongst
other things, she asked for “an independent ingastn [...] in
respect of [her] complaint of harassment”. On 11gési 2008 the
complainant met with the person handling her greeaand was told
that, if she agreed to an extension of time tovallor fact-finding, it
might assist in reaching a mutually satisfactorynatoesion. On
14 August the complainant agreed to a one-montpesiséon. Having
heard nothing further in the meantime, she wrote HBD on
19 September 2008 requesting that her grievance ftiomally
reviewed and decided upon”. On the same day shevezt a reply
from HRD stating:

“After having carefully reviewed your grievance, [.and conducted the

necessary preliminary fact-finding, HRD considérat the matter cannot be

resolved through informal conflict resolution ah@ttyour grievance has to

be rejected as unfounded”.

So far as is presently relevant, the reasons gfeerrejecting the
complainant’s grievance were that “[tlhe decisiant to renew [her]
contract was taken legally” and “[t]here [was] rsoffficient evidence
that [she was] the victim of harassment”. That sieai was the subject
of a grievance filed by the complainant with thengcAdvisory
Appeals Board on 20 October 2008 in which she agagoested “an
independent investigation” of her complaint of ksaraent. She also
requested a hearing and nominated several pensohsling herself,
as witnesses.

7. The Board issued its report on 20 May 2009 withwlding
a hearing and, indeed, without hearing the comatdinSo far as is
presently relevant, it concluded that “there [was| evidence of
harassment that would justify an investigation” &nalt “the decision
not to renew [her] contract [...] was taken legallyi.consequence, it
recommended that the complainant's grievance beissed. The
Director-General accepted that recommendation hadcomplainant
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was so informed on 3 July 2009. The Director-Gefedecision to
that effect is the subject of the first complaint.

8. Following the expiry of her short-term contractteig to her
work in GENDER, the complainant lodged three furtijeevances
with HRD and, subsequently, three further grievanagth the Joint
Advisory Appeals Board. Those grievances relatetthéonon-renewal
of her fixed-term contract and, hence, her segardtiom service on
31 August 2008 by reason of her having reached niiaedatory
retirement age, the appointment of Ms A. to thet pbsSenior Policy
Adviser on UN Reform in PARDEV that she, the compdat, had
occupied following removal from her post in ILO/AH) and the
failure of the ILO to apply Rule 3.5 of the Ruleev@rning Conditions
of Service of Short-term Officials (the Short-teRnles) in relation to
the two-month period in which she worked for GENDEBn 23
September 2009 the Board recommended that
all three grievances be dismissed. The DirectoreGdraccepted those
recommendations and the complainant was so infornoed
24 November 2009. His decisions to that effecttheesubject of the
second, third and fourth complaints.

9. Itis convenient to deal first with the secondrdhand fourth
complaints. It is claimed, in the second complaihgt because her
post in ILO/AIDS was funded from technical coopematfunds and,
thus, she was not subject to mandatory retiremiethieaage of 62, the
complainant had an acquired right to be continmegihnployment after
reaching that age. Additionally, it is argued tiaticle 11.3 of the
Staff Regulations discriminates improperly upon Itlasis of age. It is
also put that Article 11.3 is applied in a discriatiory manner.
Further, it is argued that its application to tlemplainant involved
discrimination against her.

10. An acquired right may derive from the contract, thems of
appointment, or from a decision and, sometimes,staf rules. An
acquired right may not be impaired without the emsof the staff
member concerned. In the present case, it is cthitilngt there is an
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acquired right resulting from the complainant’stiali contract. It is
said that there was a breach of that right whenctimaplainant was
moved from a post which was funded from technicalperation funds
to one funded from the regular budget. There iseason why the
question whether a staff member has an acquiredt rgg@nnot
arise in consequence of an alteration in contrhcaiatus (see
Judgment 1886, under 9). Although the complainans pper case in
terms of an acquired right not to be subjected e mandatory
retirement age, it might, with equal logic, be feainas a question
whether she had an acquired right to work only éthnical
cooperation programmes. If the right is framedhose terms, it is
apparent that, faced with the possibility that t@ntract would not be
renewed, the complainant consented to accept afinodéd from the
regular budget. If, on the other hand, the matteapproached on the
basis of a right not to have her employment tertethan the ground
that she had reached 62, it is for the complaitmehow that that term
was integral to the structure of “her contract gpa@intment” or that it
was a “fundamental term of appointment in consiid@naof which
[she] accepted appointment” (see Judgment 2696 rub)dor which
“induced [her] to stay on” (see Judgments 832, urid and 1226,
under 3). It may well be that the complainant wedkienced to accept
her short-term appointment and, later, her fixediteontract within
ILO/AIDS because there was a possibility that shghirbe retained in
service beyond the age of 62. However, a term ¢oefifect that her
employment would not be terminated on the basithefmandatory
retirement age cannot be said to be integral tosthécture of her
contract. In this regard, it is sufficient to ndteat the complainant’s
fixed-term contract contained a provision entitlimgr to “present [her]
candidature for any ILO competition open to exteo@adidates”, thus
allowing for the possibility of her successful appment to posts
funded from the regular budget. The “acquired tigigserted by the
complainant does not sit comfortably alongside ghtrito apply for
posts funded from the regular budget and, thusnatabe said to be
integral to the structure of the contract. Moreovas in the case
considered in Judgment 2682, it is not possibledat the right now
asserted as one of the “fundamental terms [...] insickeration of
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which [the complainant] accepted an appointmentivbich “induced

[...] her to stay on”. There are two reasons for.thisst, the asserted
right was, at the time of the complainant’s appuoit, merely a
contingent future right, and could be claimed anlyhe event that her
contract did not come to an end before her 62rttiday, for example
for lack of technical cooperation funds. Secondatreif the possibility

of working beyond her 62nd birthday was an impdrfactor in the

complainant’s decision to accept her post in ILAA&| it was not

sufficiently important to deter her from applyingrfthe post of

Director of ILO/AIDS — a post funded from the regubudget — when
it became vacant in 2005. Thus, it cannot be aedegbiat, without the
right now asserted, the complainant would not haezepted

appointment or would not have stayed with ILO/AIDS.

11. Although contending that the rules with respect the
mandatory retirement age are discriminatory, thmplainant accepts
that it is the UN common system that “should deteenrand enforce
equity in retirement across all UN agencies andgpammmes”.
However, she contends that “there are multiple wayshich an age
at retirement may be applied within the staff rugsverning the
employment conditions of officials of the ILO”. Thmimary question
directed by the complainant's argument is whethee existing
provisions are discriminatory in nature. Article .31of the Staff
Regulations provides:

“An official shall retire at the end of the lastydaf the month in which he
reaches the age of 62. An official appointed befbréanuary 1990 shall
retire at the end of the last day of the month hiclw he reaches the age
of 60. In special cases the Director-General m&jinan official in service
until the end of the last day of the month in whibk official reaches the
age of 65. The Joint Negotiating Committee shallcbasulted before a
decision is taken to retain in service an officiaélow the grade
of P.5. The Joint Negotiating Committee shall bferimed of any decision
to retain in service any other official. The praeiss of this article shall not
apply to an official appointed for a fixed-term @otechnical cooperation
project.”

12. The complainant correctly points out that Articte3 creates
four different classes of persons, namely:
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those who must retire at 60;

those who must retire at 62;

those who, as a matter of discretion, may be rethim
employment until 65;

those appointed to a technical cooperation prejéc may be
retained indefinitely.

When a provision such as Article 11.3 provides floe different
treatment of different classes of persons, the tipresvhether the
provision is discriminatory depends on two issUd® first is whether
the specified differences in respect of which défe treatment is
allowed are differences that justify different treant; if so, the
second issue is whether the different treatmenappropriate and
adapted to those differences (see Judgment 296y Wi

13. In Judgment 2915 the Tribunal noted that the diffier
mandatory retirement ages of 60 and 62 there undesideration
resulted from the need to effect changes in thdéednNations Joint
Staff Pension Fund and it held, under 7, that tiiferdnt pension
entittements resulting from those changes “wargaijt[different
retirement ages” and that it could not be said ‘ttregt specification of
different retirement ages without any choice in th&tter [on the part
of a staff member] was not appropriate and adagtélde change [that
occurred] in the Fund”. That reasoning is equalbpl@able to the
distinction between those who must retire at 60 tnode who must
retire at 62 in Article 11.3 of the ILO Staff Regtibns. To some
extent, the discretion of the Director-General xteed the retirement
age beyond 60 or 62, as the case may be, in “dpagas” tempers the
rigidity of the rule relating to mandatory retirembe Paragraph 4 of
Circular No. 436, Series 6, provides that excegtitmthe mandatory
retirement ages

“may be authorised when it can be clearly demotesirthat the temporary
appointment of a retiree is essential in the irstead the Organisation and
that the job cannot be performed by a serving st&finber”.
Again, the fact that there is no other servingfstaémber who can
perform the job in question is a criterion thatleefs a relevant
difference and it cannot be said that allowing fbe continued
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employment of a person who has reached the maydatmement age
is not an appropriate and adapted method for dgaliith that
situation.

14. The exemption of persons employed on technical @@djon
projects from a mandatory retirement age directcomparison
between them and those staff members employed sts fumded from
the regular budget. The crucial difference betwdntwo classes is
that technical cooperation programmes are maimygéd by voluntary
extra-budgetary contributions and are more likelyp¢ of a temporary
nature or subject to change in focus or structliteat is a relevant
difference and, again, it cannot be said that ahligwpersons to
continue in employment in technical cooperationgpgonmes without
specification of a mandatory retirement age is arotappropriate and
adapted method of ensuring availability of staffrmbers to work on
what may prove to be short-term projects.

15. It follows that Article 11.3 is not discriminatoiy substance.
However, the complainant contends that it is dmsgratory in effect
or, at the very least, is applied in a discrimimatananner. In this
regard, she contends that there are several sefficials who have
been retained beyond the relevant mandatory regine@ge and, even,
officials who are older than 65 years. In the absesf more detailed
evidence relating to the general situation, itas possible to conclude
either that Article 11.3 is discriminatory in effaar that it is applied in
a discriminatory manner. Nor is it possible to daode that the
complainant was subject to discrimination on thsid@f age, there
being nothing to establish that she was in the gamséion in fact and
in law as any other person who has been retainsdririce beyond his
or her mandatory retirement age. Accordingly, teeosd complaint
must be dismissed.

16. By her third complaint the complainant seeks areosgtting
aside the appointment of Ms A. with effect from dp&mber 2008 to
the post that she, the complainant, occupied in PER from January
until the end of August 2008, as well as damageéscasts. She claims
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that there were irregularities in the selectioncpss and that she is
entitled to the relief claimed even though she waisa candidate for
the post.

17. The ILO submits, amongst other things, that as the
complainant was not a candidate for the post instope her third
complaint is irreceivable. The complainant countbed submission by
arguing that she was adversely affected by thesiecto appoint Ms
A. to the post because it was that appointmentléshto her contract
not being further extended and, ultimately, themieation of her
appointment on the basis that she had reachedythefa2. It may be
accepted that the appointment in question congibud the situation
in which the complainant’s contract came to an and, in that sense,
she was adversely affected by the appointment. Meryehat is not
the question directed by Article 13.2 of the ILCaf6tRegulations
which allows for the filing of “a grievance on tlggounds that [an
official] has been treated in a manner incompatiikl her/his terms
and conditions of employment”. That provision disetwo questions,
namely:

(@) did the competition for the post, including dug@pointment

of the successful candidate, involve any treatnanthe
complainant? and

(b) if so and, assuming without deciding, that ¢hewere
irregularities in the conduct of the competitionasvthat
treatment incompatible with the terms and condgioh the
complainant’s employment?

18. The only basis on which it could possibly be sdidttthe
holding of the competition, including the appointrhef the successful
candidate, involved any treatment of the compldinanthat the
competition went ahead without her candidature dfiengh she had
made her interest in the position known to the &oe of PARDEV
and provided her with her curriculum vitae. Howewhiat treatment
was not incompatible with the terms and conditiook the
complainant’s employment. Indeed had the complaibaen allowed
to participate in the competition without havingbsmitted her
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candidacy or, even, had she been allowed to subtaite application
for the post, that would have been incompatiblentite terms and
conditions of those serving officials who were ddates for the post.
They were entitled to have the rules of the contipeti strictly
observed, including the announced deadline (segndesct 1549, under
13). Nothing in the terms and conditions of her Eyment gave the
complainant any right or interest in the regularnduct of a
competition for which she was not a candidate. his regard, her
situation is comparable with that considered ingdoeint 2754. In that
case a serving official of the ILO who held a pestgrade G.6
challenged the appointment of a person to a P.b plesprovided no
evidence that he could have been selected for dbe gnd his claim
was held to be “irreceivable for want of a causaafon”. So, too, in
the present case, the complainant could not hase appointed to the
post because she was not a candidate for it.

19. As a result, the third complaint must be dismissadthe
basis that, even if there were irregularities ia tompetition for the
post in PARDEV, that did not involve any treatmeaot the
complainant in a manner incompatible with the teamd conditions of
her employment.

20. Before turning to the fourth complaint, it is conient to
note that the complainant points out in her thochplaint that she did
not apply for the advertised post in PARDEV becagbe had
not been informed of the non-renewal of her apmpoamt within
ILO/AIDS before the closing date for applicatiorhid is not a matter
that is relevant to the outcome of her third corimpla

21. As already noted, the fourth complaint concerns ghert-
term contract applicable to the period in which¢benplainant worked
in GENDER from 2 September to 31 October 2008. dtmaplainant
contends that Rule 3.5 of the Short-term Rules Ishou
be applied to that contract so that it is convemsatth retrospective
effect to an extension of her fixed-term contréett tame to an end on
31 August 2008. She also claims payment of the fiilerghe would
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have received if her fixed-term contract had bedereled, including
the education allowance for her children, and nitdamages.

22. Rule 3.5(a) of the Short-term Rules relevantly ptes:

“Whenever the appointment of a short-term offiégaéxtended by a
period of less than one year so that his totaliooatis contractual service
amounts to one year or more, the terms and conditaf a fixed-term
appointment under the Staff Regulations of the Bi@ll apply to him as
from the effective date of the contract which cesabne year or more of
continuous service [...]."

Rule 3.5(c) provides that, for the purpose of RRilg “continuity of
service shall not be considered to have been brokemy interruption
which does not exceed 30 days”.

23. Rule 3.5 has no application in relation to the cactt
pursuant to which the complainant worked in GENDHRe short-
term appointment which the complainant accepteth floSeptember
2008 was never extended. Moreover, there is notimnghe Rule
which would permit her previous service under aediterm
contract to be taken into account so as to makérthe applicable to
the short-term appointment that commenced on 2e8edyr 2008.
Further, because Rule 3.5(a) has no applicatiote Rib(c) cannot
operate to convert the short-term appointment toeamension of
the complainant's fixed-term contract that came ao end on
31 August 2008. Furthermore, the purpose of Rubeis8to alleviate
the precarious situation of persons who are graotdy short-term
contracts, a position quite different from thattieé complainant who
had a series of fixed-term contracts.

24. The complainant also contends that there was rebneahy
her fixed-term contract should not have been exéndhen she left
PARDEV. In this regard, she argues that the bréalne day between
the end of her fixed-term contract and her shortxtappointment in
GENDER was “artificial” and not required by the fbtRegulations.
This argument must be rejected. As the complairaat already
reached the age of 62, her fixed-term contract d;oil terms of
Circular No. 436, Series 6, only be extended if cituld be
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demonstrated that that was “essential in the iaterethe Organization
and the job [in GENDER could] not be performed bgeaving staff
member”. The complainant has not provided any eMideo suggest
that that requirement was satisfied. Indeed, tierething to suggest
that, at the time in question, she or anyone ekedafor an exemption
from mandatory retirement on the basis that thguirement was
satisfied.

25. The complaint refers to two persons who have betained
in employment past their mandatory retirement ageé who have
either had their fixed-term contracts extended avehhad Rule 3.5
applied to their short-term contracts. Referencéhtise persons does
not establish that the Organization took the coiirdiel with respect to
the complainant in bad faith or for any other ing®o motive. Nor
does reference to the situation of those persoteblesh that the
complainant was the victim of unequal treatmenteréhis nothing to
suggest that the complainant was in the same podiii fact and law
as the two persons concerned. Accordingly, thetfiocomplaint must
also be dismissed.

26. Before turning to a consideration of the first cdam, it is
appropriate to note that the complainant’'s grieeabefore the Joint
Advisory Appeals Board and, indeed, the pleadireferie the Tribunal
are expressed in terms of a decision not to renew dontract.
Although the letter of 30 November 2007 was, inmigra decision to
that effect, it was subsequently replaced by asttatiextending the
complainant's  fixed-term  contract without any  break
in her employment. The consequence is that, intanbs, the decision
that is in issue in the first complaint is a demisito remove the
complainant from her post with effect from 1 Japua2008.
Consideration of the first complaint must includmsideration of the
substance of the decision of 30 November 2007.

27. The complainant challenges the decision of 30 Ndaem

2007 on three main grounds. She claims that it taten without
authority, that she was not properly consulted thiadl it was taken for

31



Judgment No. 3071

an improper purpose. So far as concerns the arduimgrihe decision
of 30 November 2007 was taken without authorityisihot disputed
that the decision in question was taken by the dbareof ILO/AIDS,
and not by the Director-General who, under Artické.1
of the ILO Staff Regulations, selects and appoioticials and,
under Article 11.1, terminates the appointment &fcials. Under
Article 14.1, he is also responsible for the amilan of the Staff
Regulations. It is not in doubt that the Directar@ral may delegate
his authority to other officials. However, and asinted out in
Judgment 2028, under 8(3), “when a complainansdall proof that
power has in fact been delegated to a specifimpeitis a matter for
the Organisation to produce such proof” (see alsigmhent 2558,
under 4(a)). In the present case, the defendaimdat, “in the case
of technical cooperation appointments, such asethosILO/AIDS
[...], the authority to decide on human resourcedemstincluding the
renewal of fixed-term contracts, is delegated te tmanager of
the project, who [...] in the case of a headquaiased technical
cooperation programme, [is] the Director of thedPamnme”. It asserts
that this “delegation of authority [...] has been @nd-standing
practice”. It nevertheless provides no proof ofuattdelegation.
Instead, it offers as evidence of the “long staggiractice” provisions
in the ILO Technical Cooperation Manual. Under theading
“Extension of Contract” that Manual provides tHag project manager
initiates action to extend an official's contrachda “makes a
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recommendation to the ILO office director or resfbte technical
unit official at headquarters”. The Manual furth@ovides that in the
case of centralised (headquarters-managed) projetsresponsible
technical unit creates a personnel action (PA}Herextension. This is
sent to HRD, which “checks [it] for accuracy [...p@oves [it] and
issues an offer of extension”. Under the headings%ation of
Contract”, the Manual relevantly provides, in these of centralised
(headquarters-managed) projects, that “the resplensieadquarters
technical unit initiates action by informing thdioffal and [HRD] that
the official's contract is ending. [HRD] then cocts the expert,
informing them [sic] of the required formalities”.

28. The Manual does not specifically state that thee@or of a
Programme has authority to decide whether or mraon’s contract
will be renewed. It may be that that is implicitthee quoted provisions
and is in keeping with established practice. Howestablished
practice does not constitute proof of delegation.tHis regard, the
practice now asserted would be lawful only if itsalzased on a valid
delegation by the Director-General. That is becatise Staff
Regulations vest in the Director-General the autyhdp make and
terminate appointments and the practice in gquessoinconsistent
with those Regulations. A practice that is incotesis with staff
regulations cannot obtain legal force (see Judgri880, under 27).
Thus, in the absence of proof of delegation, it inlnésconcluded that
the Director of ILO/AIDS had no authority to takket decision of
30 November 2007 insofar as it purports to be asdet not to
renew the complainant’s contract. Moreover, theraedthing in the
Technical Cooperation Manual to suggest that skeahghority to take
the underlying decision to suppress the complaisgmst. Further,
and insofar as the decision of 30 November 2007, Wwageason of
subsequent events, in substance, a decision toveethe complainant
from her post, there is nothing to suggest that dleaision was within
the authority of the Director of ILO/AIDS. It folles that the decision
of 30 November 2007 was unlawful and must be sdeas
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29. Although the decision of 30 November 2007 must bk s
aside on the ground that it was taken without aitihadt is convenient
to consider, also, the complainant’s argument that decision was
procedurally flawed in that she was denied an dppdy to be heard
on the questions whether her post should be suggmeand whether
she should be removed from it. That issue is ralet@ the question
whether the decision of 30 November 2007 was téfsean improper
purpose and, also, the complainant’s entitlementdcal damages.

30. It is well established that “no decision adverseatstaff
member may be taken unless he has been made awailee o
organisation’s intention and been given an oppdsuto state his
case” (see Judgment 907, under 4). Moreover, amqbizded out in
Judgment 2861, under 27, the obligation to respleetdignity of
staff members requires an “international orgarogafi..] to involve
the Chief of a Section or Department in plans fsrreorganisation”.
The complainant contends that the first she heériheo decision to
suppress her post and, hence, not to renew heracbrwas when
she was handed the letter of 30 November 2007. Qitganization
does not argue otherwise. Rather, it contends ah#he meeting of
11 January 2006, when the Director informed thepmlaimant that she
would renew her contract for only six months, “d@mnplainant was
sufficiently informed that the Director [of ILO/AIB] was considering
abolishing the [RPAU] of the Programme”. The eviderns that the
Director of ILO/AIDS then said, amongst other thsnghat the
complainant’s research “was irrelevant to the ILOV& Programme”,
not that she was considering abolishing the RPAbwéter, even if
the Director of ILO/AIDS did say she was “consiagriabolishing the
[RPAU]", that falls far short of what is requirech iterms of
consultation with the head of a unit on the subgcits abolition or
restructuring. And given that after the meetind dfJanuary 2006, the
complainant’s contract was twice renewed for aqukaf 12 months, it
cannot be treated as notification of a decisiorewen, of the intention
to suppress the complainant’s post. For the saasoreit cannot be
treated as notification of a decision or, evenir@ntion not to renew
her contract.
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31. The Organization also refers to the report of thtermal
consultants engaged to review the research wotheoRPAU. It was
stated in that report that, in the opinion of thethars, “the next step
for [ILO/AIDS] research activities is to get down the workplace
level”. It is claimed that, in the context of theopision of that report to
the complainant in October 2006, the Director dDIAIDS “stressed
[...] that maintaining a research unit at headquarteras
not sustainable”. The defendant provides no note@tber evidence
of this conversation. Further, the proposal by ¢kternal consultants
that research should “get down to the workplacesllfedoes not
necessarily encompass suppression of the comptangost, or
restructuring or abolition of the unit that she dhe

32. Moreover, it refers to a statement by a person wias
employed in ILO/AIDS at the relevant time and whaswlater
interviewed in the course of the “fact-finding” egise conducted with
respect to the complainant’'s claim of harassméntials said in that
statement that “restructuring of the [PJrogrammpihbeen envisaged
relatively soon after the arrival of the [new Dii@cof ILO/AIDS]
when the need for a new standard arose (end of)20D&hat is so, it
is difficult to understand the absence of any ewde that the
complainant was consulted as to the restructurinthe RPAU. It is
also difficult to understand why the complainantsweot given two
months’ notice of the non-renewal of her contrastrequired by the
Technical Cooperation Manual. The failure to gwe imonths’ notice
is explicable only on the basis that there was ecisibn to suppress
the complainant’s post and, hence, no decision wegpect to the non-
renewal of her contract untii 30 November 2007. tinese
circumstances, the complainant’s claim that thet 8he heard of those
decisions was on 30 November must be accepted.réiocy, it must
be concluded that there was a breach of the dutyinfarm the
complainant of the intention to suppress her podtraot to renew her
contract. There was also a breach of the obligatoronsult with her
as to the restructuring of the RPAU. That lattexaoh was recognised
by the Joint Advisory Appeals Board. However, theail erroneously
considered that it had no legal consequence.
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33. The complainant’s third argument with respect tce th
decision of 30 November 2007 is that it was takendn improper
purpose. In this respect, her first claim is, iseg&e, that the Director
of ILO/AIDS colluded with the then Legal Officer #fRD to remove
her from her post as Head of RPAU so that the L&jfter of HRD
could eventually be appointed as Senior Legal @ffion ILO/AIDS
in her place. The complainant claims, but offers independent
evidence, that the Legal Officer of HRD had beeardgng for
another position and that, some weeks before tmepleonant was
informed of the decision not to renew her contralg had told a third
person that she had “strong prospects of a positithO/AIDS”. The
complainant provided this information to the Stafhion’s Legal
Adviser on 13 December 2007, well before the peisajuestion was
appointed Senior Legal Officer in ILO/AIDS. The cplanant points
to several matters in support of her theory ofusain, including that
the Legal Officer of HRD, and not the officer whormally dealt with
ILO/AIDS technical cooperation contracts, had assishe Director of
ILO/AIDS in the preparation of the letter of 30 Nwwber. She also
provides a copy of an e-mail sent by the DirectfolL®/AIDS to the
Director of HRD dated 26 November 2007, indicatihgt she needed
a senior legal officer within ILO/AIDS, asking fassistance in the
detachment of the Legal Officer of HRD to ILO/AIC(Ad stating that
the latter was “open to considering [the idea]”.wdwer, that e-mail
does not suggest that the detachment of the LeGae®©of HRD
was contingent upon the suppression of the comgidi post. The
complainant points out that the Legal Officer of BIRad participated
in discussions with the Staff Union with respecttie decision of
30 November 2007 but, later, recused herself froenibvestigation
of the complainant’s claim of harassment on theugdoof conflict
of interest. Lastly, the complainant points to tfact that the
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Legal Officer of HRD was ultimately appointed toettpost of
Senior Legal Officer in ILO/AIDS. These matters amgch that the
complainant might properly entertain a reasonahigpision as to
the role of the then Legal Officer of HRD in thect®on taken by
the Director of ILO/AIDS on 30 November 2007. Howevin the
absence of independent evidence that the Legatédftif HRD clearly
stated prior to 30 November 2007 that, subjectestructuring of the
RPAU, she had good prospects of obtaining a pdsOMIDS, there is
no proof of collusion as alleged by the complainant

34. Although the complainant’s claim of collusion mulse
rejected, there is other material to cast doubthen claim that the
decision of 30 November 2007 was taken becauséhefptanned
restructuring of the RPAU. It is correct that theARJ was eventually
abolished and replaced by a legal unit. Moreotanay be accepted,
as the ILO submits, that there had been an “ineréasequests by
constituents for advice on the integration of HIMAS in national
legislation, on national and workplace HIV/AIDS jpyl development
and on the unfolding legal concerns related todtwminalisation of
HIV/AIDS”. It may also be accepted, as the Orgatiiza points out,
that there was, at the relevant time, “a strongeug on increasing
effective action at the workplace, which meant tp&nning and
resource allocation were increasingly done in thkl fat the regional
and country level”. However, there are a numbeanatters that indicate
that they were not pressing concerns as at 30 Noee2007 or at any
time prior thereto. As already indicated, it mustdoncluded that there
was no consultation with the complainant as to réructuring or
ultimate abolition of the RPAU. And notwithstanditige statement to
which reference has already been made, in whichag said that
“restructuring of the [PJrogramme ha|d] been engés# at the end of
2005, there is no evidence that there was, at tagesany concrete
plan or proposal with respect to the restructuangabolition of the
RPAU. Certainly, the evidence would suggest tharehwere no
discussions of any such plan or proposal with tkecktive Director of
Social Protection, he being the immediate supervied the
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Director of ILO/AIDS, or with anyone in HRD, savenhaps with the
then Legal Officer. There is evidence in the e-nodik6 November
2007 to which reference has already been madeeddekire to obtain
a senior legal officer for ILO/AIDS. However, and already pointed
out, there is nothing in that e-mail to indicateattithat course
was contingent upon the restructuring or abolitafnthe RPAU or,
even, the suppression of the complainant’s posteb\@r, the letter of
30 November speaks only in general terms and afdudction, stating
that the complainant’s post “is being modified” attdit it “will be
suppressed” and “the unit will be restructuredrther, it was only in
April 2008 that a vacancy notice was issued forrtbe post of Senior
Legal Officer in ILO/AIDS that eventually replacéite complainant’s
post. Moreover, it may be noted that the reasovengior the decision
have changed from time to time during the coursthefproceedings.
When regard is had to these matters, the findiag b decision was
made until 30 November 2007 and the admission byQtganization
as to the strained relationship between the DirestdLO/AIDS and
the complainant, the inescapable inference is thatreal decision
taken on 30 November 2007 was a decision not
renew the complainant’'s contract and that that sitwei was taken
for the purpose of ridding the ILO/AIDS Programmg & person
whom the Director found uncongenial. Thus, it mbet concluded
in terms used in Judgment 1231, that the propasahaodify and
ultimately suppress the complainant's post was duas a pretext
for dislodging [an] undesirable staff [member]”. dedingly, the
decision of 30 November 2007 was taken for an imp@rgurpose.

35. Before turning to the complainant’s claim of harasat, it is
convenient to note that, although there is a daimiof “sexual
harassment” and a sexual harassment grievance domegcen the
current Collective Agreement on Conflict Preventemd Resolution
between the International Labour Office and the IB&ff Union,
it would appear that there is no longer a definitod “harassment” and

no specific procedure for the investigation of otharassment claims.

They are dealt with in accordance with the genegdkvance
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procedure. Article 3.1 of the current Collective ragment relevantly
provides:
“The parties to a general grievance procedureteefficial concerned and
the Office. This procedure shall consist of théofelng stages:
Review by HRD;
Review by the Joint Advisory Appeals Board.”

36. It is well established that an international orgatibn has a
duty to its staff members to investigate claimsafassment. That duty
extends to both the staff member alleging harassieueth the person
against whom a complaint is made (see Judgment ,2642
under 8). It may be doubted whether a procedusghich the parties
are “the official concerned and the Office” sufiotly recognises the
duty owed to the person against whom a complainhafissment
is made. Further, the duty is a duty to investigddéms of harassment
“promptly and thoroughly” (see Judgment 2642, un@gr In the
present case, HRD stated in its letter to the camaht of
19 September 2008 that it had “thoroughly examifheddocumentary
evidence [she had] provided and interviewed a nurobéormer and
current officials of the [P]Jrogramme”. It did nonhterview the
complainant but, nonetheless, expressed the viemt #mne was
reluctant to accept the Director’s authority, haiflefl “to adapt to her
management style, to accept the change of orientatie gave to the
[P]Jrogramme and to fully collaborate with her”. Thedter concluded
with the statement:

“For these reasons, on the basis of the prelimifexi/finding carried out,

HRD considers that there is mwima facie evidence of harassment that
would justify commissioning an independent invesstiign.”

37. ltis not clear precisely what was involved in theeliminary
fact-finding”. In its surrejoinder the Organizatiostates that “it
interviewed several serving and former officialgit ihe interviews
were not disclosed to the complainant as “soméfriterviewees had
requested confidential treatment”. In responsent@@gument by the
complainant that some interviews which were adveéesder claim
were used in the proceedings before the Joint Adyi8ppeals Board
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and that others that were supportive of her clainewnot provided to
the Board, it is simply said that
as “[o]bjectivity [was] at [that] stage requiredbfn the [Board], [...]
[it was] therefore normal that the Office presemed; those facts and
arguments that supported its decision to rejectirtfi@l grievance”.
The complainant was entitled, as part of the irigatbn, to be
informed of all the evidence against her, as was [lirector of
ILO/AIDS. Both had the right to test and answerlsagidence at that
stage, including by giving evidence themselvedd@ytso wished. So
far as concerns the complainant, the failure tovideo her with that
information constituted a serious breach of theuireqnents of due
process. That breach was not remedied in the subsegroceedings
before the Joint Advisory Appeals Board.

38. As already indicated, the Board did not hold arl bearing
and did not interview the complainant. Rather dibated an approach
similar to that taken by HRD, finding as a facttttihe deterioration of
working relations between the [complainant] and nieev Director of
[ILO/AIDS] [...] was mainly due to the fact that tifeomplainant]
found it difficult to accept the managerial decisio and the
management style of the new Director and to the fhat these
disagreements on professional issues developed igémeral personal
conflict”. This was not a finding open to the JoAdvisory Appeals
Board without first hearing the complainant and imgiyv her an
opportunity to answer that assertion.

39. The Board made no analysis of the complainant'snsla
of harassment. Rather, it stated that “the wrigabmissions of the
[complainant] and of HRD include a number of docotaethat have
little or no evidential valuper se (e.g. the ‘notes to the file’ or ‘notes
for the record’) submitted by the [complainant]tbe written or oral
testimonies submitted by HRD”. This, too, involvadserious error.
Contemporaneous notes, as are many of the docunoentshich
the complainant relied, always have evidentiaryu@athe more so if
they are not controverted by other evidence. Magomuch of the
evidence consisted of e-mail communications whieh evidence of
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their contents and, again, assume particular etiagnweight if their
contents are not challenged.

40. It follows that the recommendation of the Joint Advy
Appeals Board with respect to the complainant’sntlaf harassment
is seriously flawed. And because the Director-Galfgerdecision
to reject the complainant’s claim of harassmentbésed on that
recommendation, it must be set aside. That beintheoquestion now
arises whether that claim should be remitted foth&r consideration
or whether the Tribunal, itself, should consider ¢haim.

41. As indicated above, the contemporaneous notes ef th
complainant and the e-mails that she has produesd bvidentiary
value. It is sufficient to note, at this stage,tttiey constitutgrima
facie evidence of harassment. Thus, there should hase dgrompt
and thorough investigation of her claims. It islonger possible for
there to be a prompt investigation. Nor does itsdikely that there
can be a thorough investigation by the ILO. Manyha persons who
worked in ILO/AIDS and, it seems, the three persahs worked in
RPAU, have since left the Organization. Furtherappears that the
ILO has no established procedure for the investigabf general
claims of harassment. The complainant has invttedTribunal, in her
complaint, to deal with the question of harassnzemd the defendant
has had ample opportunity to submit evidence irpoese to her
claims. In these circumstances, it is appropriéi@ the Tribunal
consider for itself whether the claim is substdatia

42. Before turning to an analysis of the complainardtaim
of harassment, it is convenient to note that thé&BRRvas a small
unit comprised of three persons, namely the comaldi a legal
officer and a statistician. The terms of the conmaat's post
description required her, amongst other things[rtdanage and lead
the work of the [RPAU]” and to “[e]stablish contaend liaison
with relevant officials within the ILO [...] and oftler organizations,
institutions, donor agencies, governments, empiyand workers’
organizations for the formulation and elaboratidnresearch and
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policy analysis activities”. The complainant wasaalrequired to
“[a]llocate work assignments to staff of unit; sapse, monitor and
evaluate the work prepared by the staff’. It isoatenvenient to note
that no performance appraisal report was preparngd respect to
the complainant for any of the years 2005, 2006 200@7. The ILO
submits that this failure was based partly on theedor's wish to
avoid further conflict and partly on inefficiencput can in any event
therefore not be considered as harassment”. Whatkgereason, the
fact that no performance appraisal was conductedheconsequence
that the ILO cannot now point to alleged deficiesciin the
complainant’s performance to justify actions by tbéector of
ILO/AIDS as the proper exercise of managerial fiomd. Moreover,
the failure to conduct regular performance apphaikaves it open to
doubt whether performance objectives were estadisind whether,
also, the change in focus of the ILO/AIDS Progranwaes sufficiently
communicated to the complainant.

43. As already noted, it appears that there is no iieim of
harassment within the Staff Regulations or the esurrCollective
Agreement. However, the definition that appearedthe former
Collective Agreement reflects what is generally egted as
constituting harassment. Accordingly, it is conesnito refer to
aspects of that definition. So far as is presemkgvant, that definition
provided:

“The expression ‘harassment’ encompasses any aetluct, statement or

request which is unwelcome [...] and could, in ale thircumstances,

reasonably be regarded as harassing behaviour dfisaiminatory,
offensive, humiliating, intimidating or violent nae or an intrusion of
privacy.”
The definition indicated that “harassment” includédllying/mobbing”
which was defined to include:

“(iiy persistent negative attacks on personal afgssional performance
without reason or legitimate authority;

(-]
(iv) abusing a position of power by persistentlgdarmining a [...]
person’s work [...];

(v) unreasonable or inappropriate monitoring of [performance”.
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44. The complainant’s claims of harassment fall inte three
examples of “bullying/mobbing” set out above. It dsnvenient to
deal first with the allegation of “inappropriate nitwring”. It is not
disputed that, following the meeting of 11 Janu2096, the Director
of ILO/AIDS insisted on regular fortnightly meetmgwith the
complainant to follow the work done by her and Ri@AU. Nor is it
denied that meetings were held for this purposetlaat] although they
were rescheduled from time to time, they were metde or less on a
fortnightly basis. The defendant contends that phgpose of these
meetings was “exchange of information, [...] discassbf current
issues and making decisions”, as well as supervisicalso contends
that that supervision was necessary, referringitmeident in which it
is claimed that the complainant overlooked the ssite
to consult with employer and worker groups and la@otincident
in which, it is claimed, the complainant had failéol ascertain
whether an “ethical clearance” had been obtained fproposal for a
joint research project of persons living with HIVhe complainant
offers explanations of both incidents. Without iogh to those
explanations, it is sufficient to note that the idents, even if
unexplained, do not justify close supervision aé #ind undertaken.
And in the absence of performance appraisal reporighich such
incidents might have been properly documented, agxgtl and, if
necessary, later challenged, there is no reasorthenhyribunal should
not accept the explanations provided by the comafdi Accordingly,
the Tribunal concludes that, by means of thesenifgintly meetings,
the complainant was subjected to “inappropriate itodng of
performance”, even though the meetings may alsce hiavolved
discussions and the exchange of information.

45. There is one other matter that can convenientlgdadt with
in relation to “inappropriate” monitoring. Althoughe complainant’s
job description clearly specified that she shouwldesvise the staff of
the RPAU, the Director of ILO/AIDS assumed respbitisy for their
supervision and for the signing of their performamappraisal reports,
notwithstanding that those reports were preparethbycomplainant.
The Organization claimed before the Joint Advis@ppeals Board
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that this reflected the Director's “flat” managemestyle and was
implemented across the Programme. Whether or raitishso, the
curtailing of functions specifically vested in tbemplainant by her job
description is a conduct that might reasonably dgarded by her as
humiliating and offensive.

46. The complainant contends that the Director of ILIDG&
made persistent negative attacks on her persorthl panfessional
performance without reason. The first incident tchick the
complainant refers is a staff meeting on 29 AugR605 when
the Director of ILO/AIDS invited her to speak argbh castigated her
at the meeting for disagreeing with a colleagueer&his no
contemporaneous note of this event and the Orgamzsubmits there
is no proof of what happened. Rather, it reliesacstatement that the
complainant had no opportunity to test or answeatguing that she,
herself, behaved “rudely” in staff meetings. In thecumstances, the
Tribunal cannot make a finding on this aspect & tomplainant’s
claim. However, it is necessary to note that hadIt© conducted a
prompt and thorough investigation of the complaitzarclaim in
accordance with its obligation, the position migial be otherwise.

47. Even though the Tribunal cannot make a finding wétspect
to the staff meeting on 29 August 2005, the complat
has produced a number of e-mails from the DirectoiLO/AIDS
addressed to her, but copied to other people, irchwthe Director
either expressly or implicitly criticised the corapiant or her work.
For example, in an e-mail of 24 May 2007, copiedfite other
persons, the Director criticised the complainamttfaving responded
to a request for legal and/or policy advice, a fiomcof the RPAU.
The lawyer whom the complainant supervised was tirematernity
leave. According to the complainant, another lawydno was not
under her supervision, had refused to provide tasgie with respect to
the request. The complainant then had the adviezked by the
lawyer who was absent on maternity leave but witeexgto provide
assistance. The Director’s e-mail included theofeihg statement:
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“ILO/AIDS has a responsibility to respond to legald other requests of
ILO constituents in an informed and qualified mamniieis not appropriate
to take on the role of the legal officer, to maketsa decision unilaterally
and to send the response to the constituents. {.wj$ also not fair to
bother [the RPAU lawyer] during her maternity legve].”

48. In other e-mails to the complainant and copied toeo
persons, the Director of ILO/AIDS implied, for explm, that the
complainant had ignored her request to discussteylar matter, had
not completed a task in a timely manner, and hdeldfdo inform the
Director that she could not complete a project iwithe required time.
In another e-mail, apparently to a person outsil©/AIDS,
the Director referred to her having discussed &egrconcerns [...]
related to the internal ILO/AIDS research procesih the “research
team”. It cannot be doubted that these e-mails wsreh as to
disparage the work and competence of the complainarthe case
of those copied to other persons working in ILO/SID the
Organization submits that copying of e-mails “ttinsited number of
senior colleagues” does not constitute harassmecause they are
“the expression of a collegial, participatory magragnt style”. This
argument must be rejected. An international orgdiue has a
responsibility to treat its officials with dignityf. criticism is warranted
— and in the absence of performance appraisal tepod a proper
investigation of the complainant’s claims, it ispiossible to conclude
that it was — that should be done either by mednbkeoperformance
appraisal reports or in a manner that ensures cedpe the staff
member’s dignity.

49. The complainant also contends that she was traateuh
offensive and humiliating manner by reason of théufe of the
Director of ILO/AIDS to respond to a number of hlemails, or to
respond in sufficient time so as to enable actmta taken. In this
regard, she refers to the failure to respond irettmrequests for the
other members of her team to participate in mestiSfe also refers to
the failure to respond to her e-mails requestirdgeision on certain
publications. The defendant answers these allegatan the basis
of the Director’s busy schedule and refers to thbuhal’'s statement
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in Judgment 2745, under 19, that “conduct that [[is] the result
of [...] mere inefficiency [does] not constitute hssment”. However,
this conduct has to be assessed in the overaléxiot the treatment
afforded to the complainant, and when so assess&aniore probable
than not that the failure to respond to the conmgliai’'s e-mails was
the result of the Director’s disdain for her woridathat of the RPAU.

50. Moreover, the complainant alleges that she wawititgn of
discrimination in that she was assigned few missioncomparison
with other staff members of ILO/AIDS and was newslegated
the task of officer-in-charge during the Directordbsence. The
defendant answers the former claim by pointing that there is no
right to go on mission and asserting that the Dareof ILO/AIDS saw
the role of researchers mainly in the presentatibriheir work at
international conferences. Similarly, it answers dhaim with respect
to the complainant’'s non-appointment as officeclarge by reference
to the need to limit the number of officials witlactess to the
[Integrated Resource Information] system”. The claimant’'s claims
were never investigated to determine whether oshetwas the victim
of discrimination and, in the absence of furthedemce, the Tribunal
accepts the explanations put forward by the Orgdioiz. Even so, the
explanation with respect to the complainant notifgabeen assigned
missions in more or less the same proportion asrataff members
indicates that the Director of ILO/AIDS did not ptaa high value on
the work of the complainant or the RPAU.

51. In a context in which it is clear that relationstveeen the
Director of ILO/AIDS and the complainant were stexd and the
Director did not place a high value on the worklaf complainant or
the RPAU, it must be concluded that the actionghef Director in
closely supervising the complainant, in denigratimgr work and
competence in e-mails copied to other members ef ILO/AIDS
Programme and, in one case, in an e-mail to a peosside the
Programme and in failing to respond in a timelyhfas to the
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complainant’s e-mails, constituted, in terms of tdefinition of
“harassment” in the former collective agreemengnttuct [...] which
[was] unwelcome [...] and could, in all the circunmstas, reasonably
be regarded as harassing behaviour of a[n] [...] nsffe [and]
humiliating [...] nature”.

52. As earlier indicated, the Director-General's demisiof
3 July 2009 must be set aside, both with respet¢hdodecision of
30 November 2007 and the complainant’s claim ofagsment. In
view of the restructuring of ILO/AIDS this is nat appropriate case in
which to order reinstatement. However, the complains entitled to
notional reinstatement for a period of 12 montlesnfrl January 2008
with the consequence that the ILO should pay her s$alary,
allowances and other benefits, including pensianh laealth insurance
contributions, that she would have received if bentract had been
extended to 31 December 2008. The complainant giustcredit for
the amounts actually earned by her during the ddrimm 1 January to
31 December 2008. As the complainant was in fagleyed until the
end of October 2008, the Tribunal will award intgren the resulting
balance at the rate of 5 per cent per annum froNptember 2008
until the date of payment. The complainant is ttitto moral
damages for the harassment to which she was sethjexs well as for
the affront to her dignity in the failure to conshér with respect to the
restructuring of the RPAU, and the cursory mannewhich she was
informed of the decision of 30 November 2007. $halso entitled to
moral damages because that decision was taken rformparoper
purpose and, also, for the failure to investigatepprly her claim of
harassment and the unfair manner in which the wasepresented to
the Joint Advisory Appeals Board. The Tribunal asss those
damages at 50,000 Swiss francs. The complainaals@ entitled to
costs in the sum of 8,000 francs.

53. It should be noted that the complainant also soaghtrder
relating to the appointment of the person appoirdedSenior Legal
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Officer in ILO/AIDS and orders for investigation pbssible reprisals,
as well as potential violations of the principleinflependence of the
international civil service and of the StandardsGunduct for the

International Civil Service. The Tribunal has noyeo to make such
orders and the complainant’s claims in relatioriniese matters must
be dismissed.

DECISION

For the above reasons,
1. The second, third and fourth complaints are diseiss
2. The Director-General’'s decision of 3 July 2009ataside.

3. The ILO shall pay the complainant the full salaalypwances and
other benefits, including pension and health inscea
contributions, that she would have received if bentract had
been extended from 1 January to 31 December 2008 T
complainant must give credit for amounts actuadlyned by her
in that period. The ILO shall pay interest on theuiting balance
at the rate of 5 per cent per annum from 1 Novern2B&8 until
the date of payment.

4. The ILO shall also pay the complainant the amoumt o
50,000 Swiss francs by way of moral damages.

5. It shall pay her costs in the sum of 8,000 francs.

6. All other claims are dismissed.
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In witness of this judgment, adopted on 15 Novemi2érl,
Mr Seydou Ba, President of the Tribunal, Ms MaryGaudron, Vice-
President, and Mr Patrick Frydman, Judge, signvbelas do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Seydou Ba
Mary G. Gaudron

Patrick Frydman
Catherine Comtet
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