Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

Registry’s translatior
the French text alone
being authoritative.

112th Session Judgment No. 3065

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Ms R. BEgainst the
International Labour Organization (ILO) on 11 Mar@910, the
Organization’s reply of 14 May, the complainang&goinder dated 10
June and the ILO’s surrejoinder of 14 Septembef201

Considering Articles Il, paragraph 1, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this dispute are to be foundushgthent 3064,
also delivered this day, concerning the complaisahtrd complaint.
In his report of 8 December 2009 on the complaisaaltegations of
harassment, the investigator stated that he haerviatved the
complainant, her immediate supervisor, “variousspas directly
involved in the case at some time” and “witnesshke would help to
establish the facts”. He also stated that as th# Regulations of the
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International Labour Office, the ILO’s secretarigid not define

harassment, he had decided to use the definitiowiged in the

French Labour Code. Referring to this definitioe, ted concluded,
on the basis of the facts as established from tfigew evidence and
testimony given in interviews, that the complaindad not been
harassed. The complainant was sent a copy oféhisrr under cover
of a letter of 15 January 2010 informing her tiegt Director-General
considered her allegations to be groundless. Itexpsained that this
was a final decision within the meaning of Artidld.3, paragraph 4,
of the Staff Regulations. The complainant impudpns decision in the
instant complaint which she filed on 11 March 20IBat same day,
she also challenged this decision in a grievandemgted to the
Director of the Human Resources Development DemartniHRD).

The Director then informed her that when the sampgeal is filed

with two competent bodies simultaneously, one muginquish

jurisdiction in favour of the other, but the compknt maintained
both her complaint and her grievance. By a lett&t6oApril 2010 the

Director informed her that no action would be takenher grievance
since it was “legally incompatible” with the maimtimg of her fourth

complaint.

B. The complainant deplores the fact that the invatitig into her
allegations of harassment was not opened and ctawtiawiftly.

She also takes issue with the failure of her supers to take any
action to improve working relations within her sent

The complainant states that the investigation tepdainted with
various flaws. In her opinion, the investigator gldohave based his
inquiry on the definition of harassment which eaxdstn the Collective
Agreement on the Prevention and Resolution of Hanast-Related
Grievances between the International Labour Office the ILO Staff
Union of 26 February 2001, rather than on the farengeneral
definition to be found in French law. She adds it “terms of
reference given” by the Joint Advisory Appeals Rbain its
report of 17 January 2008 have not been respedétbreas the
Board recommended the holding of an in-depth ingason, the
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investigator confined himself to “repeating theropns of the persons
concerned and of a few colleagues”, without examgnihe facts
which she had set forth in her grievance. The campht also
criticises the investigator for overlooking essanfacts, particularly
by not interviewing witnesses whom she had askeletdeard, and
for drawing wrong conclusions. Relying on Judgme&®it5, she also
denounces a breach of the adversarial principle;alme the
investigator interviewed witnesses in her absemceithout inviting
her to attend. Lastly, she contends that the ‘imatieprocedure” has
been breached in that the investigation reportrioadeen forwarded
to the Board.

The complainant seeks the setting aside of the gmgd decision,
redress for the injury suffered and costs in thewm of 3,000 Swiss
francs.

C. In its reply the Organization asks the Tribunal jain the
complainant’s third and fourth complaints with thahich she will
undoubtedly file against the decision of 16 Mard@dil@ by which
the Director-General dismissed the grievance she $fibmitted
against her performance appraisal report for th®gd August 2005
to 31 July 2007. It states that, should the Trilbaieem the grievance
of 11 March 2010 to be receivable, the complainsine dismissed
for failure to exhaust internal means of redress.

On the merits, the defendant contends inter adiittie six months
needed for the submission of the investigation meponstitute a
reasonable period of time in view of the “volumeddhe content of
the claim”.

Moreover, it says that the Administration “spareu effort” to
improve working relations within the German Sectitt that the
complainant preferred to lodge an appeal.

The Organization then replies to the submissiogsirding the
alleged flaws in the investigation report. It infg the Tribunal that
the Collective Agreement of 26 February 2001 idarmer in force,
since it was replaced by another agreement, datdeeBruary 2004,
which no longer contains the definition of harasstmen which the
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complainant relies. It considers that the investipavas therefore
right to refer to another definition which, beingich more general, is
more favourable to claimants. The ILO adds thatalheged failure

to abide by the “terms of reference” which the ddidvisory Appeals

Board merely “recommended” does not justify theisgtaside of the

impugned decision, which was taken by the DireGeneral in the

exercise of his discretionary authority. In the @rigation’s opinion,

the investigator, who was free to interview anynefses he wished,
established the facts after examining “a considerabumber of

documents” and analysing the testimony he had gadheince the
complainant was accusing her immediate supervi§dracassment,

she did not necessarily have to be informed ofdwtents of this

testimony. It considers that the complainant hagsi$hed no proof

that the investigator drew wrong conclusions.

D. In her rejoinder the complainant criticises theestgator for
having interpreted the facts in a biased fashiod having heard
witnesses without giving her the opportunity to reise her right of
reply. Citing the Tribunal's case law, she pointg that, when an
accusation of harassment is made, an internatimngainisation must
hold a prompt and thorough investigation and musbad full due
process.

E. In its surrejoinder the ILO maintains its positidh.asserts that
the investigation report rests on an objective ymslof the facts and
is not tainted with any procedural flaw.

CONSIDERATIONS

1. The relevant facts are to be found in Judgment 3064
delivered this day, to which reference should bdena

Suffice it to recall that the official appointed & May 2009,
with the complainant’s agreement, to conduct adeipth investigation
into her allegations of harassment issued his temor8 December
2009. In this report he concluded that “[t]he faa$sestablished from
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the written evidence and interviews do not leadatdinding of
harassment in this case”.

In the light of this report, by a letter of 15 Janu 2010 the
Director-General notified the complainant of hiid®n to dismiss
her allegations of harassment, and he pointedhatitthis was a final
decision within the meaning of Article 13.3, pai@gn 4, of the Staff
Regulations of the International Labour Office.

2. The complainant, who impugns this decision, asks th
Tribunal to set it aside, to order redress for ithi@ry which she
allegedly suffered and to award her costs in thetarhof 3,000 Swiss
francs. She enters several pleas in support ofdraplaint: she takes
issue with the long delay in holding the investigat the “lack of
action by [her] [...] supervisors to remedy the maragnt of the
section” to which she belonged, the “failure todebby the terms
of reference given by the [Joint Advisory AppealsaBl]’ and the
“breach of internal procedure”. She also submitd the investigator
disregarded the definition of harassment providedam agreement
of 26 February 2001, overlooked essential facts drelv wrong
conclusions and that the adversarial principle brasched during the
investigation.

3. Referring to the application which it made in igply to the
third complaint, the Organization requests thatttiiel complaint be
joined with the present one and, should a complaigainst the
decision of 16 March 2010 be filed with the Tribyni& asks the
Tribunal to join it with these two complaints.

However, for the reasons already set forth in Juegr8064the
Tribunal will not accede to this request for joinde

4. The ILO draws attention to the fact that on 11 Ma2©10
the complainant simultaneously challenged the dwectisf 15 January
2010 in this fourth complaint and in a grievancbnsiited to the Joint
Advisory Appeals Board. It states that, should Tmdunal consider
this grievance to be receivable, the instant complanust be
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dismissed as irreceivable on the grounds thatriateneans of redress
have not been exhausted.

At this stage of the proceedings, the Tribunal carmule on
the receivability of a grievance on which no firdgcision has yet
been referred to it. At all events, it considerattthe Organization
cannot validly raise this objection to receivalilisince it was the
Director-General himself who informed the complaindhat his
decision of 15 January 2010 was a final decisiahiwithe meaning
of Article 13.3, paragraph 4, of the Staff Reguas.

5. The complainant contends in particular that theugmed
decision rested on an investigation that was flawsér alia because
the adversarial principle was not respected. SHemis that the
investigator interviewed withesses when she wagredent, or when
she had not been invited to attend, without offgtier an opportunity
to comment on this testimony.

6. The ILO answers this plea by saying that, since the
complainant had accused her immediate supervistlagissment, it
was lawful for the investigator to interview himdawitnesses without
necessarily informing her of the content of thigitaony.

7. The Tribunal notes that the evidence does not ghaivthe
complainant could have attended the witnessesvietes, or that she
was offered an opportunity to comment on theiriesty, in order to
have certain items of information rectified wheez@ssary, or to have
it put on record that she disagreed with witnesses.

8. The Tribunal considers that even if, in the insteae, the
investigator could not invite the complainant taeat all the
interviews, she ought to have been allowed to Beetéstimony in
order that she might challenge it, if necessanfubyishing evidence.

Since this was not the case, the Tribunal findsttieadversarial
principle was not respected.
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It follows from the foregoing, without there beimgy need to
examine the other pleas, that the decision of bbialy 2010, which
thus rested on a flawed investigation report, rbestet aside.

9. In such circumstances the Tribunal will ordinarnigfer the
case back to the organisation in order that a fiegtstigation may be
conducted. In this case, however, bearing in mhel donsiderable
delay in holding the investigation and the factt tttee complainant
retired in October 2009, the Tribunal considernséddvisable to refer
the case back to the ILO.

10. According to the Tribunal's case law, an accusatain
harassment requires that “an international orgéioisa both
investigate the matter thoroughly and accord fule gorocess and
protection to the person accused”. Furthermorgts“fluty to a person
who makes a claim of harassment requires that théncbe
investigated both promptly and thoroughly, that tFects be
determined objectively and in their overall contgxt], that the law
be applied correctly, that due process be obseamddhat the person
claiming, in good faith, to have been harassedbeostigmatised or
victimised on that account [...]" (see Judgment 2978]er 16, and
the case law cited therein).

11. In the present case, as stated above, due procsot
observed. Hence the Organization acted in breadh diity of care to
the complainant and its duty of good governanceretty depriving
the complainant of her right to be given an oppatjuto prove her
allegations (see Judgment 2654, under 7).

The Organization’s attitude has therefore causgaryinwhich
must be redressed by an award of damages for rguay in the
amount of 20,000 Swiss francs.

12. The complainant is entitled to the sum of 2,000hdmin
costs.
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DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The ILO shall pay the complainant compensationhim amount
of 20,000 Swiss francs for moral injury.

3. It shall also pay her 2,000 francs in costs.

In witness of this judgment, adopted on 18 Novembell,
Mr Seydou Ba, President of the Tribunal, Mr Clatiwuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as ddCdtherine
Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.

SEYDOU BA

CLAUDE ROUILLER
PATRICK FRYDMAN
CATHERINE COMTET
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