Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3059

THE ADMINISTRATIVE TRIBUNAL,

Considering the eleventh complaint filed by Mr P. #gainst
the European Patent Organisation (EPO) on 31 @9 2nd corrected
on 28 September 2009, the EPO’s reply of 8 Janz&i0, the
complainant’s rejoinder of 29 January, the Orgdiuas surrejoinder
dated 12 May 2010, the complainant's additionalnsigbions of 5
October 2011 and the EPQO's final comments dated@8ber 2011,

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this case are to be found in redgy 2580,
delivered on 7 February 2007, concerning the comgpf's fourth
complaint. Suffice it to recall that the complaibfoined the European
Patent Office — the EPO’s secretariat — in Jand®§0 as a patent
examiner at grade Al. He was promoted to gradenAlanuary 1981,
to grade A3 in January 1985 and to grade A4 in dignui995.
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He retired on invalidity grounds on 1 December 26@8r a Medical
Committee had determined that he was permanenfiy tonperform
his duties.

In a letter of 26 January 2006 addressed to the Bresident of
the Office, the complainant contended that, as sultreof the
harassment that he had endured for many yearshvieidad reported
on numerous occasions, his chances of being promiogfore he
was obliged to retire on invalidity grounds had rbekestroyed. He
explained in detail how, by deliberately underratims performance,
by delaying his staff reports and by relieving hafncertain special
duties, his supervisors had ensured that he waatlthen able to satisfy
the requirements for promotion to grade A4(2). ldked the President
to promote him to grade A4(2) with retroactive etfdom 1 January
2001 “with arrears and interest”, to impose samgion certain staff
members on account of their failure to addresshidwassment that
he had reported, to ban certain staff members fmumtersigning staff
reports, to issue a formal apology, and to awand tmoral damages
and costs. By a letter of 21 March 2006 he wasrinéal that,
following an initial examination of his requestshet President
considered them to be totally unfounded, and that matter had
therefore been referred to the Internal Appeals @itee for an
opinion.

The complainant attended a hearing before the Ctmenion
30 March 2009. On that occasion he indicated tratwas now
claiming retroactive promotion as indicated abam,apology for the
behaviour of his supervisors addressed to all stifie Office, moral
damages in the amount of 20 euros per day frormalg 2001 until
the date on which a decision was taken on his dairpromotion, and
reimbursement of travel expenses, postage and rppyosts and
“procedural” costs.

In its opinion issued on 15 May 2009 the Committee
recommended that his appeal be dismissed. It ceresidhat his claim
for an apology was, by its very nature, inadmigsilahd that, with the
exception of his claim for travel expenses incurréat the
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purpose of attending the hearing, his remainingimda were
unfounded. The Committee pointed out that, at tla¢erial time, for
promotions to grade A4(2) it was standard pradiicehe Promotion
Board to require at least an unqualified overdlhgaof “very good” in
the staff reports for the previous five years. Thenplainant had not
obtained that rating in all of his staff reports the period at issue,
some of which had been the subject of a conciligtimcedure, and as
he had not lodged a timely appeal against thosartepor against the
decisions taken after the conciliation procedure® reports had
become final. Consequently, the fact that he hadaen promoted to
grade A4(2) was justifiable on the basis of hisffstaports. The
Committee added that, even if his staff reports akdeen of the
required standard, there was no guarantee thatduddwhave been
promoted, as not only was there no right to proomtibut the
complainant had not established that he had demadedt the
“particular merits” required for promotion to gradé(2).

By a letter of 13 July 2009 the complainant wasrmfed that the
President had decided to dismiss his appeal inrdanoe with the
Committee’s recommendations. That is the impugresiistbn.

B. The complainant submits that it is because of theassment
to which he was subjected, particularly by his indiate supervisor,
that he was never recommended for promotion toegfet{2), despite
the fact that he satisfied all the criteria for rpation to that grade
as early as 1 January 2001. He states that hetedbe actions of his
immediate supervisor on numerous occasions, ngttonhis second-
level supervisor but also to other senior managérd, nothing

was done to put an end to the harassment. Tharehifteimmediate
and second-level supervisors did not assess hirpemce with

the requisite objectivity and, as a result, som#hefratings in his staff
reports were reduced from “very good” to “good”.rthermore, they
delayed the completion of certain reports and tawky some of his
functions. According to the complainant, these canti were in fact
calculated to ensure that he would be unable td theerequirements
for promotion to grade A4(2).
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The complainant also criticises the Chairman of Fmemotion
Board, who was well aware of the harassment he su#fering, for
failing to recommend him for a promotion, despfie fact that in his
Note to the Chairmen of the Promotion Boards fdd420he President
of the Office had invited the Chairmen to draw &itention to cases
that deserved promotion. Lastly, he argues thas ldisadvantaged by
the fact that the Tribunal is now the only legamesly available to
him.

He claims promotion to grade A4(2) with effect frdmJanuary
2001; payment of the remuneration arrears due o &8 a result
of that promotion, with interest; moral damagestle amount of
20 euros per day from 1 January 2001 until the datee judgment;
and costs. He also requests an oral hearing.

C. In its reply the EPO recalls that, according to ttese law,

promotion decisions, being discretionary in natare, subject to only
limited review by the Tribunal. It draws attentitm the fact that the
criteria for promotion to grade A4(2) are restrieti such a promotion
may only occur after five years in grade A4 andsitreserved for
staff who have demonstrated particular merit. Maegpit can only
be decided on a recommendation of the PromotionrdBo&he

Organisation acknowledges that the complainant badred the
requisite number of years in grade A4, but it subrttiat he did not
present any information as to what his particularite might be.

According to the defendant, the decision not toomemend
the complainant for promotion to grade A4(2) wasdsh on his
staff reports, which it was entitled to take intcaunt in accordance
with the President’s Note to the Chairmen of thenfistion Boards for
2005. As the complainant did not challenge the nspm question
within the applicable time limit, they have becorfieal, and his
allegations concerning his supervisors’ failur@assess his performance
in an objective manner are therefore irrelevant.

The EPO considers that the complainant’'s allegati@garding
the Chairman of the Promotion Board are unsubstiati It points
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out that recommendations for promotion are decibgda board
comprising several members and that, under Arti&d¢5) of the
Service Regulations for Permanent Employees oEtivepean Patent
Office, the Chairman cannot vote on the substansispects of a
promotion. Likewise, it rejects his criticism ofethegal remedies
available to him, which it considers to be entiratiequate.

Lastly, the Organisation submits that there argmunds for an
award of moral damages in this case, as there é&as bo unlawful
action on its part and the complainant has not gacany “especially
grave moral prejudice” within the meaning of Judgirés0.

D. In his rejoinder the complainant presses his pleaghasising
that, although promotion decisions are discretipntitey must not be
arbitrary. He adds that the delay in dealing witk imternal appeal
provides a further justification for his claim fovoral damages.

E. Inits surrejoinder the EPO maintains its posiiiofull.

F. In his additional submissions the complainant poedua letter
dated 28 September 2011 informing him of the Pesdid decision,
based on an opinion of the Medical Committee, totegrate him as
an active employee with effect from 1 October 2011.

G. In its final comments the EPO states that the campht's
additional submissions contain no element liabledalify its position.

CONSIDERATIONS

1. The complainant retired from active service wite PO on
grounds of invalidity on 1 December 2005 but hasw nbeen
reintegrated with effect from 1 October 2011. Ad & ecember 2005,
he had attained grade A4, step 13. He filed anrnateappeal on
26 January 2006 in which he claimed promotion tadgr A4(2)
with effect from 1 January 2001, as well as coneatjal and other
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relief. The Internal Appeals Committee was of thewthat, so far
as concerns the question of promotion and conséquerlief,

his appeal was admissible but unfounded. The Resiof the Office
accepted that recommendation and the complainastseanformed
by a letter dated 13 July 2009.

2. So far as concerns the admissibility of the conmalai’s
internal appeal, it is convenient to note that pstom was not
precluded at any time prior to the complainant'sireenent and,
according to the Note relating to promotions in 20@romotion could,
in certain circumstances, have been backdated. dvere
the thrust of the complainant’s arguments was teahad been the
victim of long-term harassment until 1 December 22@hd that it
was as a result of that harassment that he hatbeet promoted to
grade A4(2). It was on the basis of his claim efgderm harassment
that the Internal Appeals Committee accepted tmatiriternal appeal
was admissible and that conclusion is not now ehgkd by the EPO.
However, it should be noted that the decisions toopromote the
complainant in the years 2001, 2002, 2003 and 208re not the
subject of internal appeals and, thus, the onlystipe is whether the
complainant should have been promoted in 2005 amdgiomotion
then backdated to 2001.

3. Article 49(1) of the Service Regulations allows fwomotion
to the next highest grade within a group of gradékin the same
category. Subject to an exception that is not mthseelevant, Article
49(4) of the Regulations requires that the Presitiee a decision on
promotion “after consultation of [...] the PromatiBoard” and Article
49(10) requires the Board to draw up a list of pessin order of merit,
based on a comparison of their merits, togethdr witeasoned report.
Until 2002, promotion to A4(2) was limited to stafho had reached
the final step in grade A4 and had reached theods. Thereafter,
promotion was possible after five years in grade Wdthis regard,
Section 1lI(B) of Circular No. 271 provides:

“Promotion to A4(2) may occur at the earliest afigrears in grade Adt is
reserved for staff who have demonstrated particodarit, either in their
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main duties or for example by taking on specialiedusuch as training,

tutoring, deputising for the director, project mgement, etc.”
Under paragraph 10 of the President’s Note relatjmgoromotions
in 2005, the Promotion Board was entitled to haegard to staff
reports to assess the particular merits of thosegbeonsidered for
promotion. Moreover, paragraph 12 of that Notevedid the Board to
draw the President’s attention to candidates whiogagh they did not
entirely satisfy the criteria specified in Circuldo. 271, should,
nonetheless, be considered for promotion.

4. Itis not in dispute that the complainant had cated five
years of service in grade A4 by 1 January 2001. islar in dispute
that, as a result of a conciliation procedure magato his staff report
for 2000-2001 that was completed on 4 August 2@ complainant
was eligible to be considered for promotion in 200Be complainant
received an overall rating of “very good” in hiaf§treports in 1998
and 1999, with individual box markings of “good’rfguality and
aptitude. He received an overall rating of “good”2000-2001 and,
again, in 2002-2003. As already mentioned, the ntejoo 2000-2001
was the subject of a conciliation procedure, bus #id not lead
to agreement and his overall rating remained urgé@dn The
complainant also asked for conciliation with regpechis report for
2002-2003 but the procedure was never brought tenan He did not
lodge internal appeals with respect to the repgmntsany of the years
1998 to 2003. In February 2006 the Personnel Adsmation
Department asked the complainant whether, in vieWi® retirement
on grounds of invalidity, he wanted a staff regmepared for the years
2004-2005 but, apparently, he did not reply.

5. In its opinion of 15 May 2009 the Internal Appeals
Committee noted that, although not expressly requiby the
President’s Note relating to promotions in 2005,wihs standard
practice in that and earlier years for the PronmoBoard to require at
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least an unqualified rating of “very good” for theevious five years
before recommending promotion to A4(2). The commaat does
not dispute this. Moreover, it is implicit in higgament that he
had not satisfied the formal criteria required Ine tBoard before
recommending promotion. This, he claims, was thsulteof the
harassment to which he had been subjected sindeaat 1999,
including by his direct supervisor. On several etmas he drew his
direct supervisor's behaviour to the attention afious persons in
positions of authority within the EPO, includingshsecond-level
supervisor. His direct supervisor was aware of ditions in this
regard. The complainant contends that, becauseigfttis supervisor
was not objective in his rating of his performanaed he cites
his “unfair” assessments as aspects of his hagdmhaviour. The
complainant also contends that his second-levedrsigor, who failed
to take appropriate action in response to his camfd against his
immediate supervisor, was neither fair nor objexiiv her assessment
of his performance. Moreover, he claims that he stdpped of certain
of his functions and denied an opportunity to penfspecial duties
that would have enabled him to qualify for promotim A4(2). He
claims that the actions taken in this regard noly aronstituted
harassment, but were taken for the specific purpbggeventing his
promotion.

6. The Chairman of the Promotion Board was one of the
persons whom the complainant informed of his clahbarassment.
The complainant argues that the Chairman, of his mwtion, should
have recommended him for promotion as permittedthay various
Notes relating to promotion in the years 2002 t652(He also claims
that the Chairman was prejudiced against him. Then® evidence to
support this claim of prejudice and it must be désed. And, as
Article 49(5) of the Service Regulations providaattthe Chairman
can only vote on questions of procedure or in deeof an equality of
votes, there is no basis for the claim that heshddty to recommend the
complainant’s promotion of his own motioAccordingly, that claim
must also be dismissed.
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7. The primary issue raised by the present case isheheby
raising a claim of long-term harassment, the coinpl# can go
behind his performance reports and, in effect, inbtatrospective
ratings that would have justified his promotion&4(2) in 2005, with
or without retrospective effect. He cannot. Savehie report for 2000-
2001, the complainant took no steps to challengedports relevant to
the question of his promotion to A4(2). Moreovee lodged no
internal appeal with respect to his report for 22001. Having not
pursued his rights to challenge those reports sor@ance with the
internal processes allowed by the Regulations #ndecessary, by
complaint to the Tribunal, those reports are finalt
is fundamental to the law governing the relatiomiwieen a staff
member and an international organisation that agvedecisions,
including adverse performance reports, must beeariged in a timely
manner and in accordance with the relevant sté&srand regulations.
If not, those decisions become final and cannot rbepened.
Accordingly, the complainant’s performance assessmmust stand.
And as the various Notes relating to promotionvadld for merit to be
assessed by reference to staff reports, there isanis on which the
complainant can claim promotion to A4(2).

8. There is a further matter that should be mentiofiex be
eligible for promotion to A4(2), the candidate misive demonstrated
particular merit”. Even if it were established thia¢ complainant was
the victim of long-term harassment and that hidf gigports were
neither fair nor objective, he would still needdastablish that he had
“demonstrated particular merit” before it could $sd that he should
be considered for promotion to A4(2). This is nstablished by the
evidence.

9. The complainant has asked for an oral hearingpadth he
does not wish to give or call evidence. He basgsdguest on several
grounds, including that his “cases have in commi@ mobbing
situation at work that caused [him] serious hedatjlaries and [the
loss of his] job” and the manner in which the Trial has dealt
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with his previous cases. He also makes extensiigism of the
legal remedies available to EPO staff members #med nature of
proceedings before the Internal Appeals Commiffée complainant
IS entitled to express his views on these mattatshb raises no issue
that would justify the Tribunal departing from itensistent practice
not to grant an oral hearing in cases which tusemtgally on questions
of law. This is such a case. Accordingly, the aggilon for an oral
hearing is rejected.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 10 Noven#t¥rl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @joge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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