Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3058

THE ADMINISTRATIVE TRIBUNAL,

Considering the tenth complaint filed by Mr P. Agamst
the European Patent Organisation (EPO) on 24 @09 2nd corrected
on 9 September, the EPO’s reply of 21 December ,20068
complainant’s rejoinder dated 13 January 2010, Gmganisation’s
surrejoinder of 20 April 2010, the complainant'siidnal submissions
of 5 October 2011 and the EPO’s final commentsB8oD2tober 2011;

Considering the twelfth complaint filed by the cdaipant against
the EPO on 21 September 2009 and corrected on a&nier 2009, the
EPO's reply of 15 March 2010, the complainant’s oirgjler
of 29 March, the Organisation’s surrejoinder of @yJ2010, the
complainant’s additional submissions of 5 Octob&l2 and the
EPO's final comments of 28 October 2011;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this case are to be found in rhedgs 2580,
2795 and 2816 concerning the complainant’'s fouifth and sixth
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complaints, respectively, and in Judgment 30569 alslivered this
day, concerning his seventh complaint.

It may be recalled that, after a Medical Commitied determined
in November 2005 that the complainant was perminemable to
perform his duties but that his invalidity did nogsult from an
occupational disease, the President of the Offieeidéd that with
effect from 1 December 2005 he would cease to parfos duties and
would receive an invalidity pension under Artic(1) of the Pension
Scheme Regulations of the European Patent Office.

On 7 February 2006 the complainant lodged an iateappeal
against that decision, alleging inter alia bullyingcluding on the part
of the Director of Personnel, breach of the Orgatios’s duty of care,
mistakes in the calculation of his sick leave amdgularities in the
procedure before the Medical Committee. He reqdeister alia that
the Office take measures against the Medical Adasé the Director
of Personnel for their respective roles in the sleai to separate him
from service on invalidity grounds, moral damaged aosts. In the
event that his requests were not granted, he asladhis letter be
treated as an internal appeal. By a letter of 2ichM&006 he was
informed that, after an initial examination, thee§tdent had decided
not to accede to his requests and to refer his tagbe Internal
Appeals Committee under reference number RI/17/06.

On 20 April 2007 the complainant wrote to the Riest
requesting in particular a medical examinationedfy whether he had
not ceased to satisfy the conditions for entitlelmtenan invalidity
pension. He asked that the examination be carrigdbyg a newly
constituted Medical Committee in which none of thembers of the
earlier Committee would be allowed to participdtethe event that his
requests were not granted, he asked that his le#tetreated as an
internal appeal. By a letter of 31 May 2007 the ptmmant was
informed that, as he had recently retired on imh@li grounds, the
President considered that there was no need toishisncase to a
Medical Committee and he had therefore decideeéftr the matter to
the Internal Appeals Committee under reference murf/66/07. By
an e-mail of 12 July 2009 the complainant forwarttethe President a
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copy of a medical certificate attesting to his ey and requested her
to reconsider the decision that he should retiréngalidity grounds.
He stated that, if he did not receive a responsigima week, he would
bring the matter directly before the Tribunal. O& July 2009 the
Director of Personnel replied that only upon receipthe original
certificate would the Office be in a position tdtimte a procedure
before the Medical Committee.

On 21 January 2010 the Internal Appeals Commigeeared its
opinion on appeals RI/17/06 and RI/66/07, recomnmgndnanimously
that they both be rejected as unfounded. It alsosidered that
appeal RI/17/06 was irreceivable in part. By aelettf 11 March 2010
the complainant was notified of the Administrat®ndecision to
endorse the Committee’s recommendation. Priordat tim 24 July and
21 September 2009 respectively, he had filed hishtand twelfth
complaints with the Tribunal. In his tenth comptahe intends to
impugn a decision dated 20 April 2007 and in hisltih complaint he
intends to challenge the Administration’s failuogtdke a decision on a
claim he notified to the Organisation on 7 Febrz096.

B. The complainant submits that EPO employees havacness to
an effective legal remedy for employment grievandés points out
that the existing remedies do not provide a two-figstem, as the
internal appeal procedure is not impartial and does satisfy the
standard of first instance judicial review, and tiere is no possibility
of recourse to the European Court of Human Righseffect, the

Tribunal is the sole judicial remedy open to EP(laryees. However,
in his view, the procedure before the Tribunal doesconform to due
process requirements, in particular because thauial does not hold
hearings.

The complainant revisits the circumstances whicth te his
separation on invalidity grounds and reiterates tighealth problems
were the result of workplace bullying and mobbingl dhat he was
forced to retire on invalidity grounds through awked procedure. He
asserts that the Office’s Medical Adviser acteth& Administration’s
interest and manipulated the procedure before tbdiddl Committee
with a view to bringing about his separation onailidity grounds, and
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that the Director of Personnel was his accompliicthat undertaking.
He argues that the Tribunal has still not ruledtbe question of
whether he indeed suffered bullying and mobbing.ebglains that he
has fully recovered and he produces evidence whmtgrding to him,
refutes the Medical Committee’s conclusion thasutered definitive
and permanent invalidity.

He asks the Tribunal to order his reinstatemerthoagh he
acknowledges that reinstatement may not be adeisdbe to the
“broken relationship” between himself and the GificHe seeks
compensation equivalent to the difference betwdssn invalidity
pension which he received as from 1 December 20@btlae salary
which he would have received had he remained ineaeimployment.
He also claims material and moral damages and,cgjsther with
interest.

C. In its replies the EPO argues that the tenth coimplés
irreceivable to the extent that the complainanedssinew that he was
the victim of workplace mobbing and bullying andses a fresh
challenge to the procedure before the Medical Cdtamiand its
finding of invalidity. It submits that these magehnave already been
dealt with by the Tribunal and are therefows judicata. It adds
that, if the decision impugned in the tenth complas indeed dated
20 April 2007, the complaint is also time-barredwéver, it considers
that in his tenth complaint the complainant is actfimpugning the
decision of 15 July 2009, in which case it is pregao accept that the
complaint is receivable, but only with respect i® ¢laims concerning
the legal remedies open to EPO employees andduesefor a review
of the Medical Committee’s finding of permanent ahdity. With
regard to the twelfth complaint, the defendant esguhat it is
receivable only to the extent that the complairadigiges bullying on
the part of the Director of Personnel and claimgahdamages and
costs.

On the merits, the Organisation submits that bdghinternal
dispute resolution system and the procedure bdfarelribunal fully
satisfy the requirements of due process and tlattbans of redress
open to EPO employees are therefore comparableote tguaranteed
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under Article 6 of the European Convention on HunfRights
(ECHR). It explains that, according to its Ruldse fTribunal has the
power to order hearings and it points out thatehisr no general
principle of law that a proper remedy must conefsa two-tier court
procedure. It adds that, pursuant to the Tribunaél-established case
law, the EPO, although not strictly bound by theHEC is required to
observe general principles of law and the law ahén rights in its
relations with staff.

The defendant considers that, in the light of Juelgis 2580, 2795
and 2816, the complainant is no longer entitledchallenge the
procedure before the Medical Committee or to seelliag by the
Tribunal as to whether he suffered workplace baodlyilt describes
some of the complainant’'s remarks regarding thebuhal as
disrespectful and states that it has already ieilica new Medical
Committee procedure through which the complainasitge of health
will be assessed with a view to determining whetbemot he has
ceased to satisfy the conditions for an invaliditpwance.

D. In his rejoinders the complainant asserts thatdrith and twelfth
complaints are receivable. He accuses the EPOaufceptable delays
in dealing with his appeals and points out thay avihen he seised the
Tribunal did the Administration initiate the intednappeal procedure
leading to his twelfth complaint. He considers thiat those
circumstances he is authorised to file a compladtttout awaiting a
final decision on his appeals. He reiterates thafTribunal has not yet
ruled on the key issue of his allegations of bullyor the nature of his
invalidity, notwithstanding the abundant evidencéick he has
submitted in that respect. He emphasises that tiseses are at the
heart of his complaints before the Tribunal, evasugh each of them
deals with a different aspect thereof.

E. In its surrejoinders the Organisation maintainguilh its position
on the receivability and the merits of the comgkin

F. In his additional submissions the complainant poedua letter
dated 28 September 2011 informing him of the Pesdid decision,
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taken on the basis of an opinion of the Medical @ittee, to

reintegrate him into active status with effect fran®ctober 2011. He
also produces a number of documents which, acapitdirhim, prove

that in 2004 he was placed on compulsory sick leatéch eventually
led to a procedure before the Medical Committee theddecision to
separate him from service on invalidity grounds.

G. In its final comments the EPO argues that the campht's
additional submissions contain no element liabletalify its position.
It explains that the outcome of the new procedwiere the Medical
Committee was that a majority of the Committee’snbers found the
complainant fit to work again and, accordingly, teesident decided
that he should be reintegrated.

CONSIDERATIONS

1. The present complaints, in both of which the commalat
seeks reinstatement, were filed before the comgtaiwas notified of
the President’s decision to reintegrate him witiia EPO with effect
from 1 October 2011. The decision impugned by tbenmainant
in his tenth complaint is identified as a decislwaring the date of
20 April 2007. In his twelfth complaint it is indited that no express
decision was taken on a claim dated 7 February .20@#ther the
decision impugned by the complainant in his ter@mglaint nor the
claim by reference to which his twelfth complairdashbeen lodged
are further identified. However, on 20 April 200fet complainant
initiated an internal appeal in which he requestaohongst other
things, that he be medically re-examined to deteemivhether he
was still entitled to an invalidity pension. Laten 12 July 2009, he
forwarded a copy of a certificate from his docttating that he had
recovered his health. In his rejoinder in the maibitiated by his
twelfth complaint, he identifies his claim as “reld to my internal
appeal concerning the misuse of the Invalidity Cattea for sacking a
permanent employee and lodged on 7 February 20068. internal
appeals lodged on 7 February 2006 and 20 April 2082 the subject
of a single opinion of the Internal Appeals Come@trecommending
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that both appeals be rejected. In a single decision
dated 11 March 2010, the Vice-President in chafg&dministration
rejected both appeals. Although both complaintsewfded prior to
that decision, the EPO raises no objection to theing treated as
directed to it. Both complaints traverse the questi whether the
complainant’s invalidity was the result of workpéadullying and
whether the procedure before the Medical Committae tainted by
abuse. As well, the complainant questions the @aficy of the legal
remedies available to EPO staff members in eacheo€omplaints. In
these circumstances, and although the issues dreracisely the
same, it is convenient that the two complaintsdoeed.

2. Oral hearings are sought in each of the complgregsently
under consideration. As the outcome depends maimlguestions of
law and the facts relevant to those issues areimatispute, the
applications for oral hearings are rejected.

3. It is convenient to deal first with the complainant
claim that his invalidity was the result of workpda bullying. In
Judgment 3056, also delivered this day, the Tribbaa ordered that
the question whether the complainant’s invaliditgswoccupational in
nature, which is essentially the same question lasthver it was the
result of bullying, be referred to a differently nsbituted Medical
Committee and that that Committee provide its reparthat question
within six months. Thereafter, the Tribunal willnsader whether and,
if so, to what extent the complainant is entitledhe relief claimed in
those proceedings. It is well established thatstmae question cannot
be the subject of more than one proceeding betweegame parties.
Accordingly, to the extent that these complainiserahe very same
issue raised in the proceedings in respect of wthehTribunal has
issued Judgment 3056, that aspect of the presemplaimts must be
struck out.

4. So far as the complainant’s claim to reinstatensehased on
the procedure before the Medical Committee, ibide¢ noted that in
Judgment 2580 the Tribunal ruled that there waeri@wable error in
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the Committee’s determination, at that stage, figatvas permanently
unable to perform his duties nor in the Presidesiilssequent decision
that he cease duty with effect from 1 December 200%he internal
appeals which provide the foundation for these damfs and, also, in
these complaints, the complainant has raised tst@sconcerning the
procedure before the Medical Committee that wereraised in the
proceedings that led to Judgment 2580. The firgt aim that the
Office’s Medical Adviser was biased in favour ogtAdministration
and conspired with it to bring about the complatisaimvalidity other
than on occupational grounds. The second is thatDhector of
Personnel, whom the complainant also accuses atfiaent, misused
the invalidity procedure to exclude him from actsezvice.

5. The new claims with respect to the procedure befbee
Medical Committee constitute a direct challengethe finality of
Judgment 2580. It is a fundamental principle thgteason cannot,
in separate proceedings, challenge a judgment techwhe was a
party by raising issues that could have been raisethe earlier
proceedings. There is nothing to suggest that thedtems now
raised could not have been raised in the procesdiagding to
Judgment 2580. Accordingly, the claims now madé wéspect to the
procedure before the Medical Committee must be idised.

6. Before turning to the claim for reinstatement basedthe
complainant’s recovery, it is convenient to refemhis criticism of the
legal remedies available to EPO staff members. ddraplainant is
entitled to his views on this matter. However, thebunal must
apply the relevant rules and regulations and tigeseral principles of
law that govern the relationship between intermaticorganisations
and their staff members. Although the complainamallenges the
impartiality of the Internal Appeals Committee, pvides nothing
to suggest that it was not constituted and/or did proceed in
accordance with the relevant Service Regulatiorthalr its members,
or any of them, were in any way disqualified froealhing his appeals.
Accordingly, his arguments in this regard provide ground for
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challenging the decision of 11 March 2010 rejectimg internal
appeals RI/17/06 and RI/66/07.

7. As already indicated, on 20 April 2007 the compain
asked that he be medically examined to determinetivein he was
entitled to an invalidity pension and, at the sdimee, introduced an
internal appeal with respect to that question. iendt then produce
any material to suggest that he had recovereddaikth That evidence
was only provided some two years later, on 12 R0Y9. The
President of the Office did not act on that evigenmmediately,
apparently because the complainant had providedopy ©f his
doctor’s certificate and not the original. Althoughs not clear why
the President required the original certificateisitclear that she was
under no obligation to convene the Medical Comraitiefore she was
provided with evidence of the complainant’s recgvéarhat evidence
was not provided until after the complainant inét his internal
appeal. Thus, there was no error in the decisigecting the
complainant’s internal appeal RI/66/07.

8. Although the complainant’s arguments must be diseusit
is convenient to note that, before rejecting the imternal appeals
mentioned above, the Administration decided, oreBréary 2010, to
convene a Medical Committee to consider whethercitraplainant
had recovered his health. In the result, the coimghd was informed
that the President had decided to reintegrate miimmactive status with
effect from 1 October 2011. Thus, to that exterite tpresent
complaints are now moot.

DECISION

For the above reasons,

1. The complainant's claim that his invalidity resdltefrom
workplace bullying is struck out.

2. The complaints are otherwise dismissed.
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In witness of this judgment, adopted on 10 Noven#t¥rl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @jnge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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