Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3053

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr D. d. |. Tganst the
European Patent Organisation (EPO) on 19 Augus®,20@ EPO’s
reply of 14 December 2009, the complainant’s rejemof 1 February
2010, the Organisation’s surrejoinder of 21 May ttomplainant’s
further submissions of 15 July and the EPQO'’s fo@hments thereon
dated 25 October 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Spanish national born in 19%8ned
the European Patent Office, the EPO’s secretamat?002 as an
examiner. At the material time he was a member hef General
Advisory Committee (GAC) and the Local Staff Comtest in Berlin
(Germany).

Article 38(3) of the Service Regulations for Perew@tnEmployees
of the European Patent Office relevantly providdsatt the
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GAC shall give a reasoned opinion on any propodatlvconcerns
the whole or part of the staff to whom the Senegulations apply.
In early 2009, without prior consultation with tlAC, the President
of the Office submitted proposals to the Adminitia Council
to amend the Implementing Regulations to the Ewpp@atent
Convention (hereinafter “the Implementing Regulasi). As a result
of these proposals, on 25 March 2009 the Counciptedi decisions
CA/D 2/09 and CA/D 3/09, which amended numerouslémenting
Regulations. By a letter of 24 April addressed tthbthe President
of the Office and the Chairman of the AdministratiCouncil,
the complainant, in his capacity as a member of ltheal Staff
Committee and the GAC, requested that the aforeorestt decisions
be withdrawn pending consultation with the GAC at@dance with
Article 38(3). In the event that his request wgsated, he asked that
his letter be treated as an internal appeal antl ttte appeal be
considered by both the Internal Appeals Committeg the Appeals
Committee of the Administrative Council until sutime as it was
clear which body had jurisdiction over the mattader Article 108 of
the Service Regulations.

By a decision of 12 June 2009, which is the impuagdecision,
the Administrative Council declined jurisdiction danforwarded
the appeal to the President of the Office. That esamonth the
complainant was informed that the President hadrmed the appeal
to the Internal Appeals Committee for an opiniog.aletter of 6 July
the Director of the Employment Law Directorate mmh@d the
complainant that the Administrative Council hacere¢d the appeal to
the President and reiterated that the latter hadaimed the appeal to
the Internal Appeals Committee.

B. The complainant submits that the Administrative Q@ols
decision of 12 June 2009 declining jurisdiction mos understood as
a final decision taken by that body not to quastisiens CA/D 2/09
and CA/D 3/09.

He alleges that these two decisions affect pathefstaff, within
the meaning of Article 38(3) of the Service Regolad, because
the amended Implementing Regulations will have ¢oapplied by
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examiners. In addition, they limit and shift thespensibilities of the
search and examining divisions that are stipuldtgdhe European
Patent Convention. In his view, the President ef @ffice actediltra

vires by failing to consult with the GAC prior to subtiig her
proposals. By considering those proposals, the Agtnative Council
actedultra vires as well. He contends that, as a consequence, these
decisions are unlawful.

The complainant asks the Tribunal to quash Adnratisie
Council decisions CA/D 2/09 and CA/D 3/09 and haimk moral
damages and costs.

C. Inits reply the Organisation submits that, asdbmplainant filed
his complaint with the Tribunal before the InterAgipeals Committee
had delivered an opinion, the complaint is irreable under Article
VIl of the Statute of the Tribunal for failure toteaust the internal
means of redress. Also, the Convention and its dmphting
Regulations do not directly concern the terms qicagment of the
EPQO’s employees and therefore ruling on their #glics beyond the
Tribunal's competence. In addition, although unttee doctrine of
forum non conveniens the Administrative Council was entitled to
consider which body had the closest nexus witlcttse and to decline
jurisdiction, this cannot be considered a finalisiea as it could be
revised following a recommendation of the President

On the merits, the EPO argues that the Presidentgosals to
amend the Implementing Regulations were not measuvhich
concerned the whole or part of the staff to whome tBervice
Regulations apply. Consequently, the President wat obliged
to consult the GAC prior to submitting the propssdab the
Administrative Council.

D. In his rejoinder the complainant states that, inoagtance with
Article 108(1) of the Service Regulations, he ladides appeal with
the Administrative Council because it was the apiimg authority
which took the decision he was appealing agaihghel Council could
not give a favourable opinion, its Appeals Comneitghould have
been convened to consider the matter. In his vigiwen that the
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decision of the Administrative Council to declingigdiction was a
final decision, all internal means of redress hbgen exhausted and
his complaint is receivable. He contends that btitt Appeals
Committee and the Tribunal are competent to consdyg failure to
comply with the European Patent Convention, whiotmt the basis
for all terms of appointment and the Service Repia.

The complainant argues that decisions CA/D 2/09@AD 3/09
are ultra vires because they conflict with several articles of the
European Patent Convention. He submits that redibitiss are
directly conferred on the search and examiningstivis by numerous
articles of the Convention and the aforementionsdsibns alter these
responsibilities. Consequently, the decisions tliyamoncern the terms
of appointment of staff members. Furthermore, tmermdments have
affected the procedures applicable to patent agdpics which were
previously agreed upon by the Convention’s ConitngcBtates. In his
view, any such amendments must first be ratifiedHsy Contracting
States.

In the event that the Tribunal is unable to quadtisions
CA/D 2/09 and CA/D 3/09, the complainant asks itefer the appeal
to the Appeals Committee of the Administrative CalrSubsidiarily,
he asks the Tribunal to refer the appeal to therhat Appeals
Committee for an opinion, in particular with respeto the
Administrative Council’s decision to decline juristion. He claims
that any award of moral damages should include emsgtion for the
Council’s “denial of justice”.

E. In its surrejoinder the EPO stresses that the dRrats right —
prescribed by the European Patent Convention alimi proposals to
the Administrative Council is not subject to conatibn with the GAC
under Article 38 of the Service Regulations. It msi out that
the Implementing Regulations stipulate how the Ream Patent
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Convention is to be applied in granting a patewt that the Tribunal is
not competent to rule on the lawfulness of amendsndén the
Implementing Regulations. It disputes the complaiisacontention
that decisions CA/D 2/09 and CA/D 3/09 alter thepamnsibilities
conferred on the search and examining divisionstH®y European
Patent Convention and states that the relevantlestiof the
Convention merely list the departments involvedhn patent grant
procedure without referring to their competencesttiermore, the
amendments are consistent with the Conventionhstance.

F. In his further submissions the complainant assdhat a
number of articles of the European Patent Convento refer to
the competences of different departments, and lpergs to his
submissions several documents to support thistasser

G. In its comments on the complainant’s further sulsioiss, the
Organisation maintains its position in full and tewds that the
complainant is not adversely affected by decisio®gD 2/09 and
CA/D 3/09.

CONSIDERATIONS

1. The complainant, a staff member of the EPO, is enbeg of
the GAC and a member of the Local Staff Committedérlin. On
24 April 2009 he wrote to the President of the €ffand, also, to the
Chairman of the Administrative Council asking thato decisions
of the Council, namely CA/D 2/09 and CA/D 3/09, withdrawn
pending consultation with the GAC. He asked tHaljg request was
not granted, his letter be treated as an interppea. He explained
his request saying:

“l am sending this letter to both my appointingharity — the President of

the Office — and to the appointing authority thabk the decision — the

Administrative Council —, since it is unclear whiishthe correct place for

th[e] appeal to be lodged according to Article 168 the [Service
Regulations].”
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2. On 12 June 2009 the Administrative Council decithed the
appeal addressed to it should be forwarded to thsident for further
action on the basis that it could only be concerneith the
implementation of the decisions in question. Thenglainant was
informed of this decision by a letter dated 6 J2009 and was also
then informed that the appeal had been referréldetdnternal Appeals
Committee for its opinion. In his complaint he afisan oral hearing.
However, the matter turns entirely on questionsgaef and, thus, the
application is refused.

3. The complainant contends that the decision of the
Administrative Council of 12 June 2009 is a decisi@fusing to
exercise its jurisdiction and, as such, is a fik@tision not to quash
decisions CA/D 2/09 and CA/D 3/09. The EPO replibat the
complaint is irreceivable on the ground that, as Bnesident referred
the complainant’s appeal to the Internal Appealsnf@dtee, he has
not exhausted internal remedies. Additionally, ibrmits that the
decision of 12 June 2009 is not a final decisiorthasAdministrative
Council might revise decisions CA/D 2/09 and CA/DBincluding,
for example, upon recommendation of the Presidelioviing the
proceedings before the Internal Appeals Commifteether, the EPO
refers to the doctrine diorum non conveniens and argues that the
Council was entitled to decline jurisdiction on thasis that the
Internal Appeals Committee has the closest cormegtith the issue.

4. So far as is presently relevant, Article 107 of Service
Regulations allows for internal appeals. Articl&8@) provides:

“An internal appeal shall be lodged with the apgiagp authority which

gave the decision appealed against. [...]"
Article 106 identifies the appointing authorities the President and
the Administrative Council, respectively. Articl®4 provides that, if
the President of the Office or the Administrative@u@cil cannot
give a favourable reply, an Appeals Committee sballconvened to
deliver an opinion on the matter which, by Articld2, is to be
transmitted to the relevant appointing authoritydecision.
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5. It is not disputed that the Administrative Counimbk the
decisions that were the subject of the appeal tinatcomplainant
submitted to it. Accordingly, his appeal had to Ibdged with the
Council. The Service Regulations do not permit ppeals to the
President with respect to decisions of the Coufeilo consequences
follow. The first is that the doctrine drum non conveniens has no
application That doctrine only applies where more than one tcour
tribunal has jurisdiction. The second consequerxcehat, as the
President of the Office has no jurisdiction to e@i@ an appeal
against a decision of the Administrative Counddlr hction in referring
the appeal addressed to the Council to the App@atsmittee has no
legal effect. It follows that the argument that firesent complaint is
irreceivable on the basis that internal remediesehaot been
exhausted because proceedings are pending beéohet¢inal Appeals
Committee must be rejected.

6. Where the only body competent to hear an appedindsc
jurisdiction, a decision to that effect is a findécision that may
properly be the subject of a complaint to the Tm#du It is not to the
point to argue, as the EPO does, that the Admatig& Council might
revisit its decisions CA/D 2/09 and CA/D 3/09. Thag the decisions
that gave rise to the appeal. It is the decisiorthgy Council not to
entertain that appeal that is the subject of thaptaint. Accordingly,
the argument that there has not been a final adecisiust also be
rejected.

7. It follows that the present complaint is receival@edinarily,
if an internal appeals body wrongly declines juigdn, the decision
to that effect will be set aside and remitted fottier consideration in
accordance with the relevant internal appeal pnoe=d However, the
present matter involves only two substantive issaas of which has
been fully argued and the other being closely eelab the first. It is,
thus, convenient that those issues now be deddt wit
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8. The first argument made by the complainant is based
Article 38(3) of the Service Regulations which xelstly provides that
the GAC is responsible for giving a reasoned opirtio:

“— any proposal to amend [the] Service Regulatiamsthe Pension
Scheme Regulations, any proposal to make implemgmntiles and, in
general, except in cases of obvious urgency, ampgsal which
concerns the whole or part of the staff to whome]ttService
Regulations apply or the recipients of pensions”.

It is not in dispute that the President proposeth& Administrative

Council that the Implementing Regulations of therdpean Patent
Convention be amended with respect to divisionglliegtions and

applications containing a plurality of independediaims, and

that those proposals eventually led to decisiondDCR/09 and

CA/D 3/09, respectively. Similarly, it is not diged that the proposals
were not submitted to the GAC for its opinion. Tdweestion whether
they should have been depends on the meaning gdhitzese “which

concerns the whole or part of the staff to whome]ttService

Regulations apply”. The complainant contends the tecisions

concern part of the staff because the changest®#gulations “will

have to be applied by Examiners constituting Searah Examining

Divisions, and they limit and/or shift the respdmigies directly vested

in the Examiners constituting Search and Examindlivisions”.

9. In Judgment 1488, under 9, the Tribunal noted that
Article 38(3) does not apply only to proposals thatuld affect the
legal status of staff and that “it casts a wide thett goes beyond
mere changes in legal provisions”. In that case, Thibunal held
that it applied to what were described as “streaimdj measures”
that introduced “a new system of granting pointsxaminers” who
processed certain specified patent applicationsmil&ly, in
Judgment 2196, the Tribunal held that Article 38Which makes
similar provision with respect to proposals conoagn“solely the
whole or part of the staff at the place of emplogtneoncerned”,
required that the Local Advisory Committee be cdtesuwith respect
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to a “productivity norm” to be used in calculatitige productivity

rating of certain staff members. And in Judgmentf&e Tribunal

held that Article 38(3) required the GAC to give apinion on

the method for implementing amendments to the EeapnpPatent
Convention which had the effect of combining seactl examination
duties in the same examiners. In the course ofjtidaiment, under 8,
the Tribunal noted that the EPO was “correct ineddsy that the
Tribunal [was] not competent to rule on the lawada of the
amendments to the Convention” but that did “not mehat the

President could choose the method for implemerttisgamendments
without consulting the GAC”.

10. In a context quite different from the present cades
Tribunal stated in Judgment 2875, under 9, thak “dxpression
‘concerns [...] staff to whom [the] Service Regidat apply’ in
Article 38(3) imports the notion that it concerhgm in their capacity
as staff to whom the Service Regulations apply’e Bame is true in
the present context. What the expression diredtsaisthe proposal or
decision in question should in some way affectréiationship of staff
members with the Organisation, whether in termshef work to be
performed, the way in which it is to be performéige method by
which it is to be evaluated or the like. Proposafgl/or decisions
relating to the law and/or procedures applicable&tent applications
do not directly affect that relationship althoughs recognised in
Judgment 2874, decisions or proposals as to théemgmtation of
changes to the law and/or procedures may well doAsoordingly,
Article 38(3) of the Service Regulations was nogaged by the
proposals that led to decisions CA/D 2/09 and C3/0®.

11. The complainant also contends that these decisicditra
vires and not authorised by the European Patent Cormrenite asks
that this aspect of his appeal be remitted to tmifistrative Council
for consideration in accordance with the Counalypeal procedures.
The EPO argues that the Tribunal is not competemtetermine this
issue. However, the question is whether that issang properly be the
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subject of an appeal to the Administrative Coungilticle 107 of
the Service Regulations relevantly allows for apgpéagainst an act
adversely affecting” staff members. As already datkkd, decisions
with respect to the law and/or procedures appleatd patent
applications do not affect a staff member's refalip with the
Organisation. Similarly, decisions of that kind dot “adversely
affect” staff members and, thus, cannot be theestilgf an internal
appeal. Although the complaint is receivable, isiroe dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 4 Noven&tl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @joge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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