Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3047

THE ADMINISTRATIVE TRIBUNAL,

Considering the tenth complaint filed by Ms M.dRe.S.d.V.
against the World Meteorological Organization (WM@) 23 July
2010, which comprises an application for intergieta of
Judgment 2742 and an application for review of duelg 2861;

Considering Article 1, paragraph 5, of the Statafehe Tribunal
and Article 7 of its Rules;

Having examined the written submissions;

CONSIDERATIONS

1. This case comprises an application for interpretatof
Judgment 2742, delivered on 9 July 2008, and adicagipn for
review of Judgment 2861, delivered on 8 July 2008. convenient to
refer to the applicant in these proceedings as ttraplainant”. By
Judgment 2742, the Tribunal set aside a decisioth®fSecretary-
General insofar as it dismissed the complainamjgeal with respect
to a decision to reassign her from the post of Cofethe Internal
Audit and Investigation Service (IAIS) to that ohi€f of the Internal
Audit Service (IAS) following the purported abatiti of the IAIS
and the creation of the Internal Oversight Offit®@@). So far as is
presently relevant, the Tribunal awarded the comald material
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damages in the sum of 50,000 Swiss francs, monaadas in the
sum of 20,000 francs and costs in the sum of 8,fi@fcs. By
Judgment 2861, the Tribunal set aside decisionshef Secretary-
General dismissing the complainant’s claims of &smeent and
dismissing her appeal with respect to her summasynidsal on
3 November 2006, as well as the decision of 3 Ndern006.
Additionally, the Tribunal ordered WMO to pay thengplainant the
salary, benefits and other allowances that she dvbalve received
between 3 November 2006 and 31 May 2007 when hdram would
otherwise have expired, and the sum of 190,000 sSvrimncs by
way of exemplary, material and moral damages astsen the sum of
25,000 francs.

2. In Judgment 2742 the Tribunal held that the “redtming
involving the abolition of the IAIS was contraryttee WMO Financial
Regulations, as they stood until January 2008, wad until then
beyond the power of the Secretary-General”. In equence, it held
that the complainant’'s reassignment was “an ace deithout lawful
authority”. The complainant does not seek integireh of the orders
made in that judgment. Rather, she seeks to hapkcations drawn
from the findings made with respect to the abaiitioof
the IAIS. In effect, the complainant seeks to hdnge Tribunal declare
that she remained Chief of IAIS until 31 May 2007, perhaps,
3 November 2006, reporting directly to the Secketaeneral and with
no hierarchical relationship to the Director of 10@ support of her
claim in that regard, she asserts that the Tribhaala responsibility to
rule upon, and impliedly to enforce, the WMO Finah&egulations.
Moreover, she seeks, amongst other relief, “exemplaaterial
damages [...] as redress [for] the Secretary-Géseoaerthrow of
WMO fundamental government regime”.

3. The complainant’'s assertion that the Tribunal sthowile
upon and, impliedly, enforce the Financial Regolai of WMO is
misconceived. The Tribunal's function is to ruleonpcomplaints
with respect to the non-observance of an officiateyrms of
appointment and the applicable Service Regulatibhs was done in
Judgment 2742 when the Tribunal set aside the Begr&eneral’s
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decision to dismiss the complainant’'s internal a@bpeth respect to
her reassignment and ordered WMO to pay her mhtanid moral
damages, as well as costs.

4. In seeking to have the Tribunal declare that themainant
continued to occupy the post of Chief of IAIS urgll May 2007 or,
perhaps, until 3 November 2006, the complainanksde lay a
foundation for the review of Judgment 2861 ando,aler additional
relief by way of an order that the Secretary-Genérssue a
work/service certificate [as to] [...] the posit{gh[...] occupied [by the
complainant] and which functions she had”. Both pmses are
extraneous to the power of the Tribunal to interfisgjudgments. That
power exists to remove ambiguity and/or doubt athéoterms of the
Tribunal's orders so that a party may know exaathat it must do to
give effect to them. In the present case, thermiambiguity as to the
Tribunal's orders. Indeed, there is no reasonittktthat they have not
been carried into effect in accordance with thermis. Thus,
the application for interpretation of Judgment 2&l2learly devoid of
merit and must be dismissed in accordance with shenmary
procedure provided for in Article 7 of the TribuisaRules.

5. Itis well established that the Tribunal’s judgn®entay only
be reviewed in exceptional circumstances and oretlgtrlimited
grounds. As stated in Judgment 3001, “the only adiinie grounds for
review are failure to take account of material $ach material
error involving no exercise of judgement, an onaissto rule on a
claim, or the discovery of new facts on which tlemplainant was
unable to rely in the original proceedings” (sesoaludgments 1178,
1507, 2059, 2158 and 2736). Further, and as alsotgub out in
Judgment 3001, “[p]leas of a mistake of law, fagltw admit evidence,
misinterpretation of the facts or omission to rafea plea [...] afford
no grounds for review”.

6. As already indicated in relation to the applicatidor
interpretation of Judgment 2742, the complainamtemds that, as a
matter of law, she is to be treated as having naetl to occupy the
position of Chief of IAIS at all relevant times. &leontends that in
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Judgment 2861 the Tribunal erred in finding, in<daration 44, that
as from 10 June 2006 she “[could] not properly lbgarded as
occupying the post of Chief of IAIS” and, thus, MO Financial
Regulations were not relevant to the decision ofo2%ober 2006 not
to renew her contract on its expiry in May 2007 &ne subsequent
decision of 3 November 2006 with respect to hetaimsdismissal. She
also contends that the related finding that she Ypasperly to be
treated as occupying the [...] post [of Chief of IA&]m 10 June 2006
at least until 25 October 2006, when she was indornthat
she would remain as Special Adviser REM until hamteact expired”
involves a material error. Further, she claims @ation to these
findings that the Tribunal overlooked a materiaitfanamely that the
position in which she found herself was forced ugwr by the
unlawful actions of the Secretary-General, as blesgcognised in
Judgment 2742, consideration 45. These argumenss Ineurejected.
The conclusion with respect to the position occdpiey the
complainant from 10 June 2006 was based on findiings the
complainant did not exercise any of the functiohsChief of IAIS
after 10 June 2006, on her statement in an e-nfigihai date that,
pending her internal appeal, she would not thezeadkercise those
functions but would act as Chief of IAS only andtbe consideration
that, although the Secretary-General had no awghtwi abolish the
IAIS, he had the power to create the post of ChielAS. These
findings and the conclusion as to the position pez by the
complainant were independent of and were not capalbl being
affected by the consideration that the situation vifich the
complainant found herself came about as a resulthef unlawful
actions of the Secretary-General. Moreover, theclasion as to the
position occupied by the complainant involved anereise of
judgement. It cannot now be reviewed.

7. The complainant argues that there was a matenal én
the finding that “between 25 October 2006 and 3dyolver 2006 [she]
was occupying the position [of] Special Adviser RENlhere was no
express finding to that effect, only the findingitlishe was “properly to
be treated as occupying the [...] post [of Chief 8] from 10 June
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2006 at least until 25 October 2006, when she wismed that she
would remain as Special Adviser REM until her caotrexpired”. The
complainant also argues that the finding regar@ligigposition from 25
October involved a failure to rule on a previouaim. There is no
doubt that in the earlier proceedings she clainmed, tat all relevant
times, she occupied the post of Chief of IAIS. Thiaim was ruled
upon and rejected when the Tribunal held that shédcnot properly
be regarded as occupying that post after
10 June 2006. And as already indicated, that ceiaiucannot now be
reviewed.

8. As is apparent, the complainant continues to clhiat at all
relevant times she occupied the post of Chief dSIAShe submits
that, in finding to the contrary, the Tribunal &l to take account of
matters that would have led to a different condusiincluding the
unlawfulness of the decision of the Secretary-Galner abolish the
IAIS and the absence of lawful authority for therdator of 100 to
carry out the functions of Chief of IAIS mandateg the WMO
Financial Regulations until 1 January 2008. Additlty, she claims
that her position could not be altered by her owlateral act in
informing the Director of 100 that, pending heremal appeal, she
would only carry out the functions of Chief of IARarticularly as she
was forced into the situation in which she foundsk# by the
unlawful actions of the Secretary-General. She aldamits what she
says are “new facts” which, as well as replicatimg matters that are
said to have been overlooked by the Tribunal, ohelthe statement
that there was “only one formal legal valid docutheand that
appointed her to the post of Chief of IAIS, as wadlthe fact that the
Secretary-General later stated that she had besnissied from her
post of Chief of IAIS on 3 November 2006. These terat are
extraneous to the Tribunal’'s conclusion which, ksaaly indicated,
was based on the fact that she did not exercisdutingtions of the
Chief of 1AIS after 10 June 2006, on her statenthat, pending her
internal appeal, she would only exercise the famgtiof Chief of IAS
and the consideration that that post had been Ipwfneated. The
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matters on which the complainant relies cannot lEac different
conclusion and, thus, do not warrant review of doelgt 2861.

9. The complainant also seeks review of two findingedenby
the Tribunal and taken into account in the assessofedamages. The
first concerns her unwillingness to cooperate fullthin the new 100
structure. In this regard, she submits what shienslégs new evidence
which consists of three documents and which, adgegrdo the
argument, shows that she “had no intention ataalintsbehave and
[...] was very concerned to fulfill her duties [...] batways in
compliance with the WMO Financial and [S]taff Regfidns as well as
the Standards of Conduct for International Civiln@ats”. The
complainant provides nothing to indicate that timiaterial could not
have been produced in the earlier proceedings. fdtigithstanding, it
is convenient to refer to those documents. In tfst, fan e-mail dated
21 June 2006 addressed to the Director of 100,ssaed amongst
other things that she would carry out the actisitigat the Director had
requested of her. In the second, a memorandum dated
5 July 2006 addressed to the Secretary-Generaldshied that she
had failed to perform requested activities and imeetl, amongst
other things, that she had provided the DirectdOd “with the boxes
containing [the] belongings [of the main perpetratb the fraud] on
the deadline requested”. In the third, an e-matedal0 July 2006
addressed to the Director of 100, she made vamousplaints about
his actions and asserted that “the Brazil auditgse was discontinued
by a decision of the Secretary-General to dischdhga] of the
responsibilities and duties of [Chief of] IAIS”.

10. In Judgment 2861, consideration 79, the Tribunakchahat
the Director of I0O0 had requested the complainan4 May 2006,
when she was on sick leave, to provide informaéisrto the location
of the main perpetrator’s property and that, algioshe returned to
work half time on 8 June 2006, she did not disclitsdocation until
some weeks later. In consideration 80, the Tribwisd noted that,
although the Director of IOO had directed the caim@nt on 20 June
to carry out the Brazil audit, she informed the rB&ry-General on
30 June that she would not perform any functioseaated with the
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post of Chief of IAIS until provided with a legapmion as to what
was comprised in her duty statement. The Tribura@icluded in
consideration 81 that “the complainant’s conducthwiegard to the
property of the main perpetrator of the fraud aaislp, the Brazil audit
indicates, at the very least, that she was prepgaredoperate as little
as possible within the framework of the Internale@ight Office”.
Notwithstanding the complainant’s statement in ¢hmail of 21 June
2006 that she would carry out the activities retptedy the Director,
the documents attached to the complaint tend twoborate the
Tribunal's findings and conclusion. Certainly, thpsovide no basis
for their review.

11. The complainant also contends, in relation to thdifig that
she did not fully cooperate within the new 100 stwe, that the
Tribunal failed to take various matters into acdodm the main, her
contentions in this regard are founded on the itipo that she
remained Chief of IAIS and that the 100 and itsdotor had no
lawful authority. She also refers to the WMO Finahd&egulations
and the duties of an auditor. Given the unreviewdlhding that
the complainant was, at relevant times, properlypéoregarded as
occupying the post of Chief of IAS, those mattessdhno bearing on
the finding that she did not fully cooperate withtme structure of
the 100.

12. The remaining finding that the complainant chalksg
concerns an e-mail sent by her on 23 February g@@G&mbers of the
WMO Audit Committee and copied to certain membedrshe State
Department of the United States of America. She pmduces certain
documents and e-mails to establish that those peepte regularly
provided with copies of Audit Committee documentsl @hat their
names had been placed on the Audit Committee mailin
list by persons other than herself. The materiéds show that the
persons concerned attended Audit Committee meetsgassistants
to a member of that Committee. The materials do staiw and
the complainant does not contend that the persongjuestion
were members of that Committee. Rather, she safstile e-mail
was not copied to them in their capacity as reprasiges of the
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State Department but in their capacity as persdims lvad participated
in Audit Committee meetings. That material cannt@rahe Tribunal’s
finding. As stated in Judgment 2861, consideratiof,
the complainant’'s actions in communicating with tmembers of
the Audit Committee were contrary to the specifistiuctions of
the Secretary-General and constituted misconduciwener, in
consideration 75, the Tribunal rejected the argurméhVMO that her
communication with the members of the Audit Comedttonstituted
an abuse of her position. The Tribunal did not goto find that
the copying of the e-mail to the persons who weoé members
of the Committee constituted an abuse of her pmositonly that
it “constitute[d] misconduct — perhaps, even, aggimisconduct”. As
the sending of the e-mail to members of the Auddm@ittee
constituted misconduct, it follows that copyinddtpersons who were
not members must also constitute misconduct, ndem#te capacity
in which those persons were provided with copieis. of

13. The application for review of Judgment 2861 isefsence,
an attempt to reargue issues that were determméabi case and to
obtain further relief by way of reinstatement amftliional damages.
The “new” facts relied upon by the complainant ao¢ material facts
as they are not facts that could alter any of thibuhal's findings
or conclusions. The arguments do not establishtligaT ribunal failed
to take account of material facts, i.e. facts tbauld alter the
Tribunal's findings or conclusions, or omitted tder on claims made
in the original proceedings. The finding as to fesition occupied
by the complainant after 10 June 2006 involved éxercise of
judgement and is now beyond challenge. The apjdicdbr review of
Judgment 2861 is clearly without merit. It, too, ghbe dismissed in
accordance with Article 7 of the Tribunal's Rules.

DECISION

For the above reasons,
The applications are dismissed.



Judgment No. 3047

In witness of this judgment, adopted on 20 May 20¥% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, d@atherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



