Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3042

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr M. M. againgte
International Federation of Red Cross and Red @reés&ocieties
(hereinafter “the Federation”) on 27 August 2009 aorrected on
14 September, the Federation’s reply of 22 Decenf#9, the
complainant’s rejoinder of 11 March 2010 and theddfation’s
surrejoinder of 16 June 2010;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;
Having examined the written submissions;

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. The complainant, who has dual British and Croatiationality,
was born in 1967. He joined the Federation in 2092 and was granted
an open-ended contract as from 1 April 2004. He ag®ointed on
1 November 2006 as Programme Manager, Avian Infagin the
Health and Care Department. His assignment tophsition was due
to end on 30 April 2008.

A few months earlier, in May 2006, a Special Envalythe
Federation had been appointed to enhance reprdeantaf the
Federation at the global level concerning influenm@paredness.
According to his revised terms of reference, issnedarch 2007, the
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Special Envoy was to work closely with the compdeth Their

views diverged on their respective roles and ondeeelopment of
avian influenza-related activities. In the autumr2@07 meetings were
held to discuss the restructuring of these aatisjtior which additional
funding had been secured, as well as the concesaisedr
by the complainant regarding his working relatidpshkith the Special
Envoy. On 22 January 2008 the latter was formailgmg management
responsibility for the influenza portfolio. On thsame day the
complainant began a period of sick leave for wealeted illness,
which continued until he separated from the Fedarahe following

year.

By a letter of 23 April the Head of the Human Reses
Department (HRD) informed the complainant thatAlwean Influenza
Programme would be transferred to a new departnegairting to the
Special Envoy, and that his assignment to the pbsProgramme
Manager would not be extended beyond 30 April 2@88hat position
would no longer exist in the new structure. Sheeadthat new
positions would be opened within the new structame encouraged
him to apply. On 7 May the Secretary General anocedrthe creation
of the Avian and Human Influenza Department to baded by the
Special Envoy. On 8 May the post of Programme Coatdr for
Avian and Human Influenza  was  advertised, but
the complainant did not apply for it. Recruitment this post was
subsequently put on hold pending the arrival of tlesv Secretary
General.

On 2 June 2008 the complainant filed a grievandé thie Head
of HRD in relation to a number of difficulties headh experienced
while working with the Special Envoy, which, in hisew, amounted
to harassment. He explained that despite the featthe had already
raised some of his concerns with the Head of HRD waiith his
line manager, the issue had remained unresolved.cétfesidered
that he had been prejudiced by the lack of claiitjormation and
consultation concerning management decisions takém regard to
the programme he was managing, and he allegedighgrofessional
reputation had been undermined as he had not beeived in the
restructuring process. He asked that an invesbigalie conducted
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into his allegations of harassment. The Head of HRPlied, on
16 October, that she had examined his claims dsaa¢he response of
the Special Envoy, but had found no fault on thert paf
the Federation which might warrant compensatione $ferefore
considered the grievance process to be closedshitnoted that
a disciplinary process had been initiated to examipossible
misconduct on the part of the Special Envoy.

The new Secretary General announced on 18 July 2088
the Avian and Human Influenza Department was ttrdnesferred back
to the Health and Care Department; the Special ¥mauld resume
work in his capacity as Special Envoy for Avian &hamnan Influenza,
and the overall management of the Avian and Humaiudnza
programmes would be placed back under the respbiysds the Head
of the Health and Care Department. At about theestme the post of
Programme Coordinator was re-advertised, but the tjde was
modified to that of Unit Manager, Avian and Humafilenza, and the
reporting lines were changed to reflect the tranefethe Avian and
Human Influenza Department to the Health and Cangaiment.

By a letter of 28 August 2008 the complainant wasfied that,
following the abalition of his post, his contracbwd be terminated on
28 February 2009, i.e. following a six-month notpiod, and that he
would be paid an indemnity equivalent to seven mmgnsalary. In
September 2008 a new Manager of the Avian and Hulmidurenza
Unit was appointed under a staff-on-loan arrangeémen

The complainant filed a second grievance on 31 xt®008
alleging that the appointment of the Manager ofAki@n and Human
Influenza Unit was unlawful and that he should hé&een offered
that post, given that it was almost identical te &bolished post. On
28 November the Head of HRD replied that the newt peas not
similar to his former post of Programme Managed aoted that he
had not applied for the new post. She added thatrétruitment
process had been carried out in accordance withetegant rules and
regulations.

On 13 November 2008 the complainant filed an appeitth
the Secretary General challenging the abolitionhed post, the
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termination of his contract and the appointmenthef Manager of the
Avian and Human Influenza Unit. He also allegedasament on the
part of the Special Envoy and failure on the pérthe Federation to
treat him with dignity. In its report of 19 Febrya?009, the Joint
Appeals Commission, to which the matter was retgrigeld that
the complainant’'s redundancy was illusory and tltia¢re was
consequently no objective reason for terminatirggdaintract. It found
that he had been wilfully undermined and preveritedh carrying
out his duties and responsibilities. However, itrfd no concrete
evidence of harassment on the part of the Speciaby but rather
a “collective institutional failure” on the part @enior management.
Moreover, few attempts had been made to find atisoluto the
difficult working relationship between the complaim and the Special
Envoy; thus,the complainant could legitimately have regardesl hi
redundancy as a hidden sanction driven by the Spdenvoy.
It also noted that the posts in the new Health @ade Department
were a grade lower than that of the complainantst.p The
Commission recommended that the complainant bsteggd in a post
equivalent to his previous post, and that a muuatceptable
arrangement be concluded on the award of damagésr&gard to the
appointment of the new unit manager, it abstaimednfmaking a
recommendation on its validity, given that no gliftes were available
concerning the recruitment of staff-on-loan.

The complainant subsequently informed the Admiat&in of his
willingness to accept an open-ended contract iash @quivalent to his
former post, provided that he was granted at theesame a lump sum
equivalent to 11 months’ salary, plus 20,000 Svirigscs in damages.
In a letter of 2 June 2009 the Secretary Genergilieck
to the complainant that he could not accept hipgsal given that the
Federation had just paid him a redundancy indemriitg noted
that the complainant had been encouraged to applyafrious vacant
positions and had even been offered one, which dak fefused.
Consequently, he rejected the recommendationseofldmt Appeals
Commission. That is the impugned decision.
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B. The complainant contends that the impugned decisiflawed as
the Secretary General did not provide proper reagonrejecting the
Joint Appeals Commission’s recommendations. Inddex, merely
stated facts without drawing any conclusions armhtrary to the
Tribunal's case law, did not even consider all e8akfacts before
reaching his decision. For instance, he did notréxa whether the
complainant’s working relationship with the Specighvoy was
difficult, or whether the alternative posts offeradhim were suitable
options. In addition, he failed to take into acdooertain acts which
showed that the Special Envoy interfered inappedely with his work
and that his reputation was undermined. The Segré&aneral also
failed to determine whether the need to abolistph& was illusory or
not. In the complainant’'s view, these key elemesiguld have been
examined in order to confirm or refute the JoinpAals Commission’s
conclusion that there was an institutional failare the part of the
Federation, which caused him moral injury.

According to the complainant, the decision to teme his
contract is tainted with an error of law insofar the decision to
abolish his post was “illusory” and constituted idden disciplinary
sanction. He points out that — while he was stiliployed — in July
2008 the new Secretary General reverted to thaque\structure and
appointed a new manager for the Avian and Humaludnga Unit,
whose tasks and responsibilities were similar tosé¢h he had
previously held. Further, he alleges bad faith hadassment on the
part of his supervisors, pointing out that he waevented from
performing his duties, which damaged his reputation

Lastly, the complainant contests the validity af #ppointment of
the Manager of the Avian and Human Influenza Ualieging that he
should have been offered that post, especiallyngivet it entailed
tasks and responsibilities similar to those he tigguerform. In failing
to do so, the Federation acted in breach of itiyatibn to find him an
alternative post. Referring to the Tribunal's ckse, he submits that a
person already in the service of an organisatioth whose post is
abolished must be given priority if his or her dfiedtions appear to
be at least equal to those of other candidates.



Judgment No. 3042

The complainant requests an oral hearing. He saeksrder for
the production of documents, in particular, alltten evidence that
would support or refute the assertion that his reattshould not have
been terminated, that the abolition of his post tilassory” and that
he was the victim of harassment. Heks the Tribunal to annul the
appointment of the Manager of the Avian and Humatuénza Unit
and to appoint him to that position. Alternativehg requests that a
selection process be conducted in accordance witlicable rules and
regulations, or that he be offered a post beatiegsame grade and
seniority as the one he held, in a department whergould not be
required to interact with the Special Envoy. Hetlfar claims 150,000
Swiss francs in moral damages, plus damages imauira equivalent
to two years’ gross salary for injury to his healthnd
for loss of career opportunities. He seeks exempi@mages in an
amount equivalent to 12 months’ gross salary an@Qb francs in
costs, as well as the payment of interest on atiuants due to him. In
addition, he asks for a certificate of employmecitrmwledging the
work he performed and the fact that his separaicmurred through no
fault or desire of his own.

C. In its reply the Federation submits that the SecyetGeneral
did provide reasons for rejecting the Joint Appe@tsmmission’s
recommendations, and points out that the Commissatf did not
refer to certain facts brought to its attentionr FFgtance, no reference
was made in its report to the fact that the ratmnlaehind the
restructuring decision was discussed with the campht, and that he
was encouraged to consider two newly created pddimit Manager.
The defendant adds that the allegations of haragswere promptly
and thoroughly investigated by a disciplinary paméiich found that
none of the Special Envoy’'s actions constitutedassment. The
outcome of the investigations was communicatechéocdomplainant,
but not the panel’s report.

The Federation asserts that the restructuring waged out in full
consultation with the complainant and that he weaked to
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consider which of the new positions — two of whigére at the same
grade as his former post — he would be interestetMoreover, it did
all it could, during the notice period, to interdstn in alternative
postings, but he continually refused to be consididor the proposed
posts. It adds that, following the Joint Appealsr@assion’s report,
the Secretary General engaged in discussions hétltamplainant on
alternative postings, but no agreement was foumduse his request
for financial compensation was unacceptable.

D. In his rejoinder the complainant reiterates that tmpugned
decision was not properly motivated and states that Federation
cannot supplement the Secretary General's reascaiintis stage
with new arguments, particularly by referring te thndings of the
disciplinary panel to support the decision to terabé his contract.
He stresses that no reference is made in the ingalidacision to that
report and that there is no indication that ther&ecy General
had even read it. The complainant adds that thdlicothat arose
between him and the Special Envoy was due to theerm
unprofessional conduct and not merely to divergemdeviews on the
implementation of the programme. He denies haviegnboffered, or
invited to apply for, the contested post of Unitridger, and stresses
that when he was asked if any of the other newspastiuld be of
interest to him, the Administration stated thatamy event, he would
have to go through the selection process.

E. In its surrejoinder the Federation maintains tiet complainant
was expressly asked whether he was interestedeirpdist of Unit

Manager. When he declined the offer, the post wpened for

recruitment. The recruitment was then put on h@&dding the arrival

of the new Secretary General, who decided to teartsie post to the
Health and Care Department. The post was then verdged and

filed through a staff-on-loan appointment, in acance with

applicable procedures. It adds that it referrethéodisciplinary panel’s
report in response to the complainant’'s allegationsarassment, but
not to support the decision to terminate his cantra
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CONSIDERATIONS

1. The complainant joined the Federation in June 2a66d8
was later granted an open-ended contract with teffeen 1 April
2004. He was assigned to the post of Programme déandvian
Influenza, in the Health and Care Department fromNdvember
2006 until 30 April 2008. In that capacity, he wasponsible for the
management of the global influenza programme irrdination with,
amongst others, the Influenza Steering Committe= Irifluenza Task
Force and National Societies. He reported to thadHsf the Health
and Care Department. In May 2006, the Federatipoiaed a Special
Envoy for Influenza on a part-time basis for sewemnths. The Special
Envoy was to report to the Secretary General amdtésks were
specified as encompassing representation at high-lstrategic
meetings, representing the Federation in the meghdicipation in
Task Force meetings and supporting the Federatitinfund-raising.
In January 2007 the Special Envoy recommendedhikgbosition be
made full-time. He was, in fact, appointed on d-fiahe basis for a
further two years in March 2007 with revised temfhseference to be
applied as from June 2007. Under the revised texineference, he
was still to report to the Secretary General, ba &lso to report to the
Director of the Policy and Planning Division, foperational matters.
The terms of reference provided that he would fonchs a member of
the Health and Care Department and work closelyh witbe
complainant.

2. The Special Envoy had no supervisory role in refato the
complainant. By July 2007 difficulties had arisenrelation to their
respective roles and in coordinating their actgtiMeetings were held
with the Head of the Health and Care Department] éater
with staff from HRD, with a view to resolving thesificulties. At
or about the same time, the complainant was seeddldifional staff
but his requests were refused. Simultaneously, atilev seem, the
Special Envoy was making representations with & e establishing
a new organisational structure for the Programmbichv required
additional staffing beyond that requested by thenmainant. The
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complainant was not then informed of the Specialvdyis
representations or proposals. However, on 11 Octubevas provided
with a chart that showed a new structure involtimg Special Envoy’s
post, his own post and four new posts. The comaidirprovided
comments on the new posts on 12 October and, agai@2 October
2007. On 16 November the Head of the Health an@ Cepartment
informed the complainant that he would probablyehtw apply for a
post in the new structure. Thereafter, the complairmet with the
Head of HRD on three occasions but was unabledertsn what was
to happen to his post.

3. It was formally decided to transfer overall respbifisy for
the Avian Influenza Programme from the Head ofldealth and Care
Department to the Special Envoy on 22 January 2Q08the same
day, the complainant proceeded on certified sielkvdeas a result of
work-related illness. There were two meetings imilA2008 attended
by, amongst others, the complainant and the Speoiby. At the first
meeting, on 1 April, the complainant was told the post no longer
existed and that its main tasks would be distridbuietween the four
new posts in the new structure. He was asked toiltto those posts
to see if he would be interested in one of themwds also told that
“Management [...] need[ed] to be further consulbedwhether or not
[his] post should be considered as redundant’. Taerking
relationship between the complainant and the SpEcigoy was also
discussed, with the complainant stating that hé tfeat [...] he was
constantly undermined in the eyes of external pastrand in the
building and some of [those] actions [could] be sidared as
harassment”. It was noted at the second meetingllopril, that
there had not been a final decision with resped¢héocomplainant’s
position.

4. On 7 April 2008 the complainant provided his writte
comments on the four new posts that he had beexddskconsider in
the new structure and stated, amongst other things:

“l think it is difficult to see how my job would siply ‘evolve’ into a
fraction of what my job used to be. Instead, | khthis confirms that my
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role truly no longer exist[s] in this new set-umdaas such, it can not be

expected that | could identify with any of the ngwktablished functions.”
On 23 April the Head of HRD informed the complaintrat the Avian
Influenza Programme would move out of the Healthd dbare
Department and become a new department under theiabfEnvoy.
He was also told that his post would not be extdrizyond 30 April
as it would not appear in the new structure. Thmplainant was
provided with a written explanation for the newusture on 25 April,
it being said, amongst other things, that the SagreGeneral’s
“overall direction [was] to entrust Special Repraastive and
Special Envoy full time positions with managemenitharity”.
Correspondence ensued between the complainant & &bk to
whether the complainant’'s post was redundant. Hewelie was
informed on 16 May that he remained employed oropen-ended
contract and was encouraged to apply for othetipasi

5. In late June 2008, the incoming Secretary Genelested
a freeze on recruitment to new posts in the newdated Avian and
Human Influenza Department. On 18 July he annourtbatl that
Department would be transferred back to the Healtid Care
Department, and that the Special Envoy would resbinefull-time
role as Special Envoy for Avian and Human Influerszad would
continue to report to the Secretary General. OAR2@ust 2008, while
the complainant was still on sick leave, he wasgisix months’
notice of termination of his contract on the growfidedundancy, and
was informed that his contract would end on 28 &afyr 2009 unless
he received another offer of employment in the rtigan Shortly
afterwards, on 5 September 2008, the new Heacdedfitalth and Care
Department announced the arrival of an Avian andhatu Influenza
Unit Manager within the Department. That positioadhnot been
advertised and was filled by a staff-on-loan aresngnt with the
American Red Cross.

6. In November 2008 the complainant lodged a threé-par

appeal with the Secretary General, alleging infiarferassment on the
part of the Special Envoy and claiming that theliibo of his post
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and the notice of termination of his contract wilegal. The Joint
Appeals Commission, to which the matter was refgriesued its
report on 19 February 2009. It found that the Spd€nvoy’s actions
did not fall “within a strict interpretation of tHeederation’s [...] Anti-
Harassment Guidelines [and] there [was] no congreief of personal
harassment [...] by the Special Envoy, or that disions [were]
motivated by personal malice, abuse of power oisqral gain”.
However, it found that there had been:

“a collective institutional failure, and that thogevolved at the senior
management level, including the Special Envoy, @jeat fault for causing
moral injury to the complainant through a fundaraktdack of support, the
withholding of key information, and a collectiveckaof decision-making
and accountability.”
It concluded that senior management impugned thaptzonant’s
“professional reputation” and undermined his positiat the
International Federation.

7. So far as concerns the abolition of the complairant
post, the Commission found that “there [were] ndssantive or
objective grounds to abolish the [...] post” and ttie reason given
for his redundancy, namely that his post had beisgodtinued,
“was illusory”. It also found that, while there veesome differences
between the complainant's job description and tbatthe Unit
Manager for Avian and Human Influenza, the postsewtoth of
similar tasks, roles and responsibilities, and &dunaseniority”. It
stated that it appeared “that the complainant'st pog[d] been
re-established in that of the Unit Manager”.

8. On the question of termination of the complainantsatract,
the Commission considered that the redundancy gues had been
followed and that it was not clear that the decisiwas motivated by
[...] the Federation’s desire to rid itself of arisas personal and
professional conflict”. However, it was of the viglaat “management
[had] encouraged the complainant to consider apglyfor or
transferring to positions which were all a downgngdfrom his
position as Unit Manager” and that, as there hademdeen any
question as to his performance, this “appear[edje@n unwarranted

11
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sanction [...] and not an alternative to terminatior redundancy,
which needs — and did not receive — the employagreement”. It also
added that the offers of alternative positions wggestions that the
complainant apply for other posts within the Aviamd Human

Influenza Department “d[id] not seem [...] to betable openings [...]
as they were all a downgrading for [him]”. In thesult, the

Commission found that the complainant’s “redundan@s illusory

and that the Federation [was] at fault for causingral injury to

[him]". It recommended that the Federation “offeinstatement in a
suitable post (similar in grade and rank), and tiagp a mutually
acceptable arrangement on the award of any damages”

9. Following receipt of the Commission’s report, the
complainant indicated that he would accept, by vedyamicable
solution, a position equivalent to his former post an open-ended
contract, payment of eleven months’ salary, damagette sum of
20,000 Swiss francs, payment of his legal feesaaladter of apology,
or a settlement on similar terms. On 2 June 208%5#cretary General
informed the complainant that, as he had been paildmp-sum
redundancy indemnity equivalent to seven montHargahe could not
accept these terms. He made no counter-offer.ddstee stated that he
had decided not to accept the conclusions and meepations of the
Joint Appeals Commission. That is the decision igmad by the
complaint by which the complainant seeks appointnb@rthe post of
Unit Manager, Avian and Human Influenza or, altéikey,
reinstatement in another post at the same grad@safrmer post,
material, moral and exemplary damages, costs afukrdificate de
travail” in terms acceptable to him. He also semkoral hearing and
an order for the production of documents.

10. At this point, it is convenient to note that in Hetter of
2 June 2009, the Secretary General did not spétifjhat respects he
disagreed with the findings or conclusions of th@nt] Appeals
Commission. Instead he said that his decision wased on his
understanding of stated facts which he set ouhioerlogical order.
Those facts differ from those set out above onlthat they emphasise
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that the complainant rejected the various new postee Avian and

Human Influenza Department, that he was offered agjécted

the post of Senior Officer, Avian and Humanitarid#andemic

Preparedness on 5 February 2009 and that he wasraged to apply
for other posts. He did not, in that letter, chadle the Commission’s
finding that the posts in the new department aloived a

downgrading of the complainant. Nor did he assdrat tthe

complainant had been offered or encouraged to dpplyosts of equal
grade and rank. And apart from stating the factstie manner
indicated, the Secretary General provided no reafamrejecting the
findings, conclusions and/or recommendations ofGbenmission. In

particular, he did not claim that the Commissioitethto take account
of material facts or that its report involved angterial error of fact.

11. Itis clear that the Secretary General “had a dtgxplain in
adequate detail” why he did not accept the Jointpedts
Commission’s conclusions and recommendations (ségndent 2807,
under 6(a)). This he did not do. Moreover, the [Fatilen cannot now
go beyond what was stated in the Secretary Gesdadter of 2 June
2009, either by way of argument or by way of rajsirew facts (see
Judgment 2355, under 9). However, and for the shk®mpleteness,
it may be noted that the Federation does not dyrexttallenge the
findings of the Commission in its pleadings, buesimow assert that it
did not consider all the facts, claiming that:

“e The [Joint Appeals Commission’s] report does notcus the

management’s given rationale for restructuring fior the consultation
process held with the complainant [...].

- The [...] report states that management encourageddmplainant to
only consider posts which were a downgrade of ka,ano0 mention
made of the attempts to engage the complainant iscussions
regarding the two newly created unit manager posts.

- No mention is made of the fact that as a resuthefrestructuring only
the assignment of the complainant was not extended.

- The [Joint Appeals Commission] claims that the a@tbdive month
delay in the restructuring of the unit was ano#semple of ‘collective
management failure’, no mention made in this redglaati the delay was
in large caused by the complainant extended sakelé (sic)

13
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Further, in its reply the Federation claims, foe first time, that the
complainant refused to be offered or consideredtterpost of Unit
Manager — former Programme Coordinator — despigefadiet that it
was at the same grade and level as his own.

12. The claims made by the Federation in its pleadiwih
respect to the report of the Joint Appeals Commissire largely
irrelevant to its findings and conclusions. Neithmanagement's
rationale for restructuring, nor the consideratibat it was only the
complainant’s post that was affected, can alter fingt that the
functions performed by him were simply redistrilwitevith the
creation of the new posts, nor that the post ot Mainager, Avian and
Human Influenza, substantially replicated the postiously occupied
by him. That being so, these matters do not prowddbasis for
rejecting the conclusion of the Commission that doenplainant’s
“redundancy was illusory”. Further, it is not carrdo say that the
delay in restructuring was caused by the complaimaxtended sick
leave. As the Commission pointed out, the Specialo conceded
that the form of the restructuring was agreed ito®er 2007. That
was well before the complainant proceeded on sekd. The new
terms of reference for the Special Envoy, whichenan integral part
of the restructuring, were issued on 22 Januarg 2@ day on which
the complainant commenced his sick leave. The d&ouos with the
complainant took place in April 2008. The minutdgfmse meetings
reveal that their purpose was to see if the comatdi would accept
one or other of the new posts, not to consult witim as to the
restructuring. Finally, the Federation providesenaence that it did in
fact offer the complainant the post of Unit Manager

13. Given the nature of the Secretary General's “resisdor
rejecting the conclusions and recommendations efJibint Appeals
Commission and, also, the limited and largely @vaht nature of the
matters raised in the Federation’s pleadings, thbumal can only
proceed on the findings and conclusions of the Cizsion. It follows
that the Secretary General’'s decision of 2 Jun® 200st be set aside.
Moreover, as the complainant does not seek to gortgethe findings
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and conclusions in the Commission’s report, theneoi need either for
oral hearings or for an order for the production ddcuments.
Accordingly, these applications are refused.

14. As already noted, the Commission’s primary conclusvas
that the complainant’s redundancy was illusory.sTitwithstanding,
the time that has now elapsed renders it inapptgrio order the
complainant’s appointment to the post of Unit MaragAvian
and Human Influenza, or reinstatement in anothest pb the same
grade as that of the post he previously occupiedweyver, the
Commission’s conclusion that the post of Unit MagragAvian and
Human Influenza, and the complainant’s post wetfestmilar tasks,
roles, and responsibilities, and equal in senibrigquires that the
complainant be paid two years’ salary, emolumentsl ather
entitlements, including pension contributions fr@& February 2009,
together with interest at the rate of 5 per cent ggamum from due
dates to the date of payment, less the amount ef ldmp-sum
redundancy payment already made.

15. The other conclusion of the Joint Appeals Commissi@as
that the acts and omissions of senior managemanhuding the
Special Envoy, were such that they breached itigatibn to treat
the complainant with dignity and respect. Consistevith the
Commission’s findings, the Tribunal will proceed tme basis that
there was a breach of the duty to treat the comadiwith dignity and
respect from July 2007 when meetings were held withiew to
resolving the difficulties that existed between doenplainant and the
Special Envoy and, as found by the Commission, ‘agament
made little attempt to find a solution” and contduthrough the
restructuring process until the termination ofdostract during which,
according to the Commission’s findings, his supsoks “seemed [not
to be] concerned about [his] position in th[e] newucture or in
supporting him to find alternative positions”. Fhet, it may be added
that there was also a marked lack of respect shoywhe failure of the
Secretary General to negotiate with the complajrestrecommended
by the Commission. It is not disputed that the autgd omissions,
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which the Commission found to be a breach of thegation to treat
the complainant with respect and dignity, impacted his health.
Further, the circumstances were such that they must
also have impacted on his professional reputatkmtordingly, the
Tribunal awards moral damages in the amount ofd@&wiss francs.

16. Given that the Joint Appeals Commission made ndirfipn of
malice or other improper purpose, this is not aecfs exemplary
damages. Further, the Tribunal will not order tthegt Federation issue
a work certificate in terms acceptable to the caimant. It is not
for the complainant to dictate the terms of sudemrificate. However,
the complainant is entitled to costs for the prdosgs before the
Tribunal and the proceedings before the Commisgiothe amount
of 7,500 francs.

DECISION

For the above reasons,

1. The decision of the Secretary General of 2 Jun® 28et aside,
as is the earlier decision of 28 August 2008.

2. The Federation shall pay the complainant the samoluments
and other entitlements, including pension contiimg that he
would have received if his contract had continuedtivo years
from 28 February 2009, together with interest atridte of 5 per
cent per annum from due dates until the date ofmgay, less the
amount of the lump-sum redundancy payment alresatjem

3. The Federation shall pay the complainant moral dg®an the
amount of 40,000 Swiss francs.

4. It shall also pay him costs in the amount of 7,5@60cs.

5. All other claims are dismissed.
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Judgment No. 3042

In witness of this judgment, adopted on 20 May 20¥% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, d@atherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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