Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3021

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr A. C. agaitts¢ Food and
Agriculture Organization of the United Nations (FA@ 9 June 2009
and corrected on 14 July, the FAQO's reply of 26 dbetr 2009, the
complainant’s rejoinder of 9 February 2010 and @rganization’s
surrejoinder of 24 May 2010;

Considering Articles I, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an Italian national born in 195ihed the FAO
in June 1977 as a Guard. He was promoted sevemak tiattaining
grade G-4 on 1 July 2004 as Assistant Security iSigze within the
Security Service.

On the premises of the FAO in Rome there is a &aty-shop
known as the Commissary. Access to it is restritbeguthorised staff
holding a Commissary card. On 22 October 2007 tmeckr of the
Administrative Services Division (AFS) notified tlvemplainant that
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he had been informed that the complainant had eshtille salesroom
of the Commissary on 20 October with a friend af\lwho had no right
of access, despite being warned not to do so by ghard.
Consequently, he had decided to suspend his Comuyigsivileges
pending receipt of his comments on the matter. &mplainant, who
was then on sick leave, replied on 23 Octoberhbatad gone there to
do his own shopping and that he had left his friendside the
salesroom. On noticing that his friend had enteled salesroom he
had immediately accompanied her outside. He adudhe guard on
duty had allowed his friend to enter as he hadakést her for his
wife.

By an e-mail of 29 October the Director of AFS imfed the
complainant that the decision to suspend his Cosarysprivileges
was confirmed on the grounds that he had givene fagstimony
concerning the events of 20 October. Accordinght® Director, the
video footage from surveillance cameras in the Casany showed,
without any possible ambiguity, that he had exepiegssure on the
guard to let his friend into the salesroom and teahad shopped with
her for almost an hour. The Director added thatcthraplainant could
view the videotapes if he wished, and that he hedded to copy his
e-mail to the Human Resources Management DivisidRH) “to
handle the disciplinary aspects” of the case. Tdraptainant replied
on 7 November, denying that he had breached amg mmhd seeking
clarification as to which procedure was being feltal with regard
to his alleged inappropriate behaviour. That samag tthe Director
of AFS explained to him that the suspension of @Gmmmissary
privileges was an administrative measure and mig@plinary one.

After having viewed the videotapes the complainargte to the
Director of AFS on 21 November 2007 asking him tichdraw the
charges against him and the sanction imposed orahiinto remove
from his personal file all materials relating t@ timcident. He asserted
that contrary to the charges the video showedhbatad “no contact
whatsoever” with the guard on duty and that hisrfdi was sitting on a
chair in the corridor and not in the salesroom.yChis wife could be
seen shopping, and it was thus impossible to altegehe had been
shopping for almost an hour with his friend. Howeven that
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same day the Director again confirmed the decismrsuspend his
Commissary privileges, reiterating that the videoveed that he had
lied concerning the events of 20 October.

The complainant resumed work on 14 January 200&ubenitted
an appeal to the Director-General on 27 Januarytesting the
decision to suspend his Commissary privileges adjgeal having been
rejected as unfounded, he lodged an appeal with Appeals
Committee on 10 April requesting that the decisionquestion be
quashed. In his subsequent submissions he alsestegumaterial and
moral damages. That same day he viewed the videtage for a
second time. In a memorandum of 15 April 2008 t® Birector of
AFH, he contended that the video shown to him onAp@il was
different from that shown on 15 November 2007

On 12 June 2008 the complainant was informed thmes t
Organization proposed to impose on him the digtdpli measure
of suspension without pay for two months in conimectwith the
events of 20 October 2007. After his comments heghlpbtained, the
disciplinary measure was confirmed on 17 Octobé¥820n January
2009 the complainant lodged a second appeal clgatignthat
decision. That appeal was still pending when hedfihis complaint
with the Tribunal.

In the meantime, on 18 December 2008, the Appeatariittee
issued its report on his first appeal. It concludeat the sanction of
withdrawal of the complainant's Commissary priviésghad been
appropriate, but recommended that his privilegesebtored given that
12 months had elapsed since the administrativetisanbad taken
effect. By a letter of 5 March 2009 the Directorr@gal informed the
complainant that he had decided to endorse the Qbee's
recommendation. That is the impugned decision

B. The complainant alleges breach of due process ansas the
decision to suspend his Commissary privileges aksrt without prior
notice and he was not given the possibility to ddfadimself. In his
view, the circumstances of the case did not jugtiBt a measure be
taken in urgency: the entry of his friend into tealesroom did
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not occur in a deceitful way and did not prejudibe FAO. He
emphasises that he had been working for the FACGBfoyears in a
satisfactory manner.

He points out that neither the initial decision gospend his
privileges nor the confirmatory decision of 21 Nmler specified the
duration of the suspension, which in his view ciutgs a breach of
paragraph 7.3 of Annex D to Manual Section 103 cbietends that he
was led to believe that his Commissary privilegad heen suspended
forever. He states that his health condition detated following the
notification of the suspension measure and thatrépitation was
impaired.

The complainant also alleges misuse of authoriyiag that the
suspension measure constituted a hidden disciglisanction. He
explains that the rationale behind Annex D to Marsection 103,
which restricts access to the Commissary, is tosgue abuse of
tax privileges. Since his friend did not purchasy goods and did
not enter the Commissary with his card, no suchsalaccurred in
this case. He adds that although access to theiggens restricted,
visitors, such as his friend, can be allowed inyonmlith the
authorisation of the security staff. Thus, he carmeoheld responsible
for the fact that his friend entered the Commissatgsroom since he
did nothing to hide her from the security staffdurty that day. Neither
can he be held responsible for not having takerfrléad out of the
salesroom, since he had not even noticed her Bgtdfie asserts that
he received no warning from the guard on duty wherentered the
Commissary.

In the complainant’'s view, the decision to withdrakis
Commissary privileges for more than a year was rdgprtionate,
given the standard practice of suspending staff Ineegh Commissary
privileges for only two months if they have lenteithcard to an
unauthorised person. He objects to the fact thiatok the FAO more
than five months to give him back his Commissarydcafter the
impugned decision was taken. Lastly, he allegedatiam of the
principle against double jeopardy, as he was alspended without
pay for two months on the basis of the same facts
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The complainant asks the Tribunal to quash the gned
decision, to order that the measure of suspendidnisoCommissary
privileges be removed from his personal file anetder the FAO to
publish the Tribunal's judgment in the Organiza®oNewsletter. He
seeks 4,000 euros in material damages, as he veddeuto benefit
from his Commissary privileges for 17 months, adl ae additional
material damages for the damage caused to hishhéddt also seeks
moral damages as well as costs for the internatappoceedings and
for the proceedings before the Tribunal.

C. Inits reply the FAO denies any breach of due mscexplaining
that the decision of 22 October 2007 was an integnecautionary
measure, which was to last until the complainantd laovided

explanations. His right to be heard was not inkthgince he was
given the opportunity to comment on that decisibradds that the
interim measure was adopted on the basis of elengasatiable at the
time and that the main fact — i.e. that one ofdbmplainant’s friends
was present in the salesroom without authorisatiamas established
from the beginning. It contends that adversariahrimgs are not
required for an administrative measure to be valitithat is required

is that the staff member concerned be given themppity to give his

opinion, which the complainant was able to do.

The Organization denies any misuse of authority asskrts that
the decision to suspend the complainant’s Commnygsiavileges was
not a hidden disciplinary sanction but an admiatste decision aimed
at ensuring that the Commissary’s rules and thentitmments made by
the FAO to the host country are respected. Theapteanary character
of the decision taken on 22 October 2007 justified immediate
implementation. It adds that the Director-Generalidated in the
impugned decision that he did not share the App@alamittee’s view
that the decision to withdraw the complainant’s GQussary privileges
was a sanction. The decision was taken on the lbdsiginex D to
Manual Section 103, which provides, inter alia,ttl@mmissary
privileges may be withdrawn from a staff member vibi@eemed to
have misused his privileges or who has behavedliaraptive manner
in the salesrooms or vis-a-vis the Commissary .stafftresses that

5



Judgment No. 3021

both the decision of 22 October and that of 29 Bet®007 indicated
that the measure was taken because the compldindntontravened
the applicable rules. The FAO considers that theerpeesence of the
complainant’s friend gives rise to a strong prestionpthat she could
have “influenced” the purchases made by the comgidj in breach of
paragraph 1.5 of Annex D to Manual Section 103p&ding to which
all goods purchased from the Commissary are fomptreonal use of
the entitled person and his or her immediate famuilgt are not for gift
or sale. It submits that the complainant, in higacity as a member of
the security staff, was well aware of the rulesegaing access to the
salesroom and did not need to be warned that tliznaovere or could
be in violation of the applicable rules. It addatthll the guards present
at the time of the incident on 20 October 2007 helekr grades than
him.

The FAO considers that the decision to withdraw the
complainant’s Commissary privileges for an extengedod of time
was proportionate, as he should have had a higkeses of
responsibility in matters of security because of finction and
experience. It asserts that it did not act in Hneat the principle
against double jeopardy, given that the complaimaad not subjected
to two disciplinary measures.

D. In his rejoinder the complainant presses his plé#s. draws
attention to the fact that the decision of 22 OetoB0O07 did not
indicate that the suspension of his Commissaryilpges was an
interim measure.

E. In its surrejoinder the Organization maintains [ssition. It

submits that the complainant has failed to exhaistnal remedies
with regard to his claims for damages, for remaMathe measure to
suspend his privileges from his personal file amdpfublication of the
Tribunal's judgment in the Organization’s Newslettdhey are

consequently irreceivable.
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CONSIDERATIONS

1. The complainant impugns the decision of the Dinecto
General dated 5 March 2009, insofar as the DireBtameral rejected
his appeal in which he sought the quashing of #wmstbn to suspend
his Commissary privileges and also moral and nelteamages. The
Appeals Committee found that:

“not only did the [complainant] bring his friend tonFAO premises during
off-hours, but he also allowed her to remain wittlie entrance area of the
Commissary salesroom, thereby providing the oppdytdor her eventual

entry into the salesroom; neither was remedialoactaken to ensure her
immediate exit once her presence in the salesroas discovered. [...]

Furthermore, the seriousness in the failure to revan unauthorized
person, the [complainant’s] friend, from enterifge tFAO Commissary

salesroom is aggravated by the fact that the [caimpht] was an Assistant
Security Supervisor. The [complainant], a long Beystaff member and

holding the position of Assistant Security Supeswjisshould have had a
higher sense of responsibility in matters of sdguend unauthorized

entry.”

The Director-General endorsed that conclusion aedded to
confirm the suspension of the complainant's Comamisgprivileges
for a period of 12 months. He agreed that the camaht “was
responsible for the abuse of his Commissary pge# on 20 October
2007.

2. Inits reply the FAO argues that the decision tthdriaw the
complainant's Commissary privileges is justifieddan the provisions
of Annex D to Manual Section 103. Paragraph 1.4that Annex
relevantly provides that:

“The Director-General shall [...] take every precantito ensure that no

abuse of a [Commissary] privilege [...] shall occunylaction on the part

of a Commissary user or a respective family membdrrhay be subject to

disciplinary action in accordance with Manual Sacti330 further to a
report by the Commissary Manager to the DirectoiSAF

Article 7 of Annex D, which is headed “ABUSE”, regbmtly provides:

“7.1 All persons granted Commissary privileges apersonally
responsible for ensuring that purchases on theiowat do not
exceed ‘reasonable quantities’ as defined in p&raldove [...].
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7.2 Any purchases that are considered to be exeegsli be brought to
the attention of the Director, AFS. Any staff membath excessive
purchases of any single items may then receiveraarandum from
the Commissary Manager reminding them of the promisilaid out
in the Manual Section. Abuse of Commissary privikegeay entail
reduction of entitlements, or temporary or permamathdrawal of
entitlements.

7.3  The Director, AFS, may withdraw Commissary peiges from a
staff member or other Commissary user, who has hased
excessive quantities of goods, who has been detnfele misused
his/her Commissary privileges or who has behaved disruptive
manner in the salesrooms or vis-a-vis the Commissaaff.
Withdrawal of the card will be for a period of tindkeemed to be
commensurate with the abuse or inappropriate behaviThe
Director, AFS informs the Director, Human ResourbEmagement
Division (AFH) regarding FAO staff.

7.4 In the event of serious abuse, the Director ABSsults with the
Director, AFH to determine appropriate disciplinagtion under the
provisions of Manual Section 330.”

3. The primary question that arises in the presene das
whether the acts and/or omissions of the complainan20 October
2007 fall within the scope of paragraph 7.3 of Anile The relevant
acts and/or omissions fall within a short compase] are identified
in the Organization’s reply as the complainant'slufe to take
reasonable action to prevent an unauthorised peesdimend of his,
from entering the FAO Commissary, and his failuréake reasonable
action to stop his friend’s unauthorised presemmzde became aware
of it. In this regard, it may be noted that parpra2.5 of
Annex D provides that “guards will not permit acketo the
Commissary premises to persons who do not dispheglid Building
Pass/Commissary Card”. Accordingly, what is asdert®y the
Organization is the breach of a positive duty oe thart of the
complainant to ensure his friend’s compliance v@ttmmissary rules.
It may well be that, by virtue of his position dtettime, namely,
Assistant Security Supervisor, there was such g. ddowever, the
guestion raised by this complaint is not whether cbmplainant had
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such a duty by virtue of the position he occupiethiw the FAO, but
whether the failures identified by the Organizatiathwithin the terms
of paragraph 7.3 of Annex D.

4. Paragraph 7.3 of Annex D specifies only three oirstances
in which Commissary privileges may be withdrawnmnedy, where the
person concerned:

“—~ has purchased excessive quantities of goods, [...]

— has been deemed to have misused his/her Comynisseileges or

[--]
— has behaved in a disruptive manner in the saess or vis-a-vis the
Commissary staff.”
After specifying these circumstances, paragraph pr@ceeds to
describe them as “abuse or inappropriate behavidhts indicating
that “abuse” is constituted by the purchase of ssise quantities
of goods or misuse of Commissary privileges and ‘timappropriate
behaviour” is constituted by disruptive behavioarthe salesrooms
or vis-a-vis Commissary staff. Paragraph 4.5 defifieeasonable
guantities” to mean “the purchases which fall withnormal
purchasing trends of the average customer”. “Misis@ot defined,
but its general meaning can be ascertained frorar gthovisions of
Annex D, including paragraph 1.2, which indicatest tourchases must
be “for personal use and consumption and not fdr @i sale”,
paragraph 2.4, which relevantly provides that a @issary card “is
not transferable”, and paragraph 2.5, which pravithat a card is for
“personal use only”. Within this context, it is alethat “misuse [of]
Commissary privileges” extends to purchasing gdodift or sale,
purchasing goods for another person or allowingtte@roperson to
use the card to enter Commissary premises or tochpse goods.
However, it is neither claimed that the complaindiat any of these
things nor that he purchased excessive quantifiggads, but only
that he failed to prevent the entry and continuegsgnce of his friend
in the Commissary. Those omissions do not fall witthe ordinary
meaning of the words “abuse” or “misuse” of Comraigsprivileges,
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or such other meaning as may be ascertained framtaims of
Annex D. And as it has not been suggested thatctimplainant
behaved in a disruptive manner, those omissionsotlmtherwise fall
within the terms of paragraph 7.3. It follows thi#e impugned
decision must be set aside.

5. Although the impugned decision must be set aside, i
does not follow that the initial withdrawal of theomplainant’s
Commissary privileges was unlawful. As already dptie Director-
General has a duty to take precautions to prevargeaof Commissary
privileges. The presence of the complainant’s ftjefirst, at the
entrance to the Commissary and, later, within tleen@issary, was
highly irregular. Moreover, the evidence as to &etions within the
Commissary salesroom was such as to give rise to
a reasonable suspicion that the complainant hadseabuhis
Commissary privileges. Given the duty cast on tired@or-General to
prevent abuse of privileges, it was open to the RAGuspend the
complainant's Commissary privileges, as an intenmeasure, for a
reasonable period while it investigated the evémtguestion. In this
regard, it may be noted that the nature of a @g@élis such that it may
be suspended or withdrawn as an interim measupreeent abuse
even if there is no specific provision to that effa the relevant rules.
In the present case, the investigation should haken no more than
one month. Accordingly, the withdrawal of the coaiphnt’s
privileges, even as an interim measure, cannotusgfied beyond
20 November 2007.

6. The Director-General's decision of 5 March 2009 nhesset
aside on the basis that it is not supported bygrapd 7.3 of Annex D.
Save for two matters which are relevant to morahaiges, this renders
it unnecessary to consider other arguments advarimgdthe
complainant. The first matter concerns what isnatad to be “breach
of due process”. Save where disciplinary proceediage initiated
pursuant to paragraph 7.4 of Annex D, decisions eund
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paragraph 7.3 are administrative in nature. As siichy are not
subject to the requirements of “due process”. H@rea person in
respect of whom a decision is made under paragrépis entitled to
procedural fairness. That is not to say that tleasgn must be given an
opportunity to answer the case against him or ledorb an interim
decision is taken. However, he or she must be gikkahopportunity
before a final decision is made to withdraw hisher Commissary
privileges. In the present case, it would seem thdinal decision
to confirm the interim suspension of the complatisa@Commissary
privileges was made on 29 October 2007, without cbmplainant
having then been given an opportunity to view tideetapes on which
that decision was based. That was a denial of duweé fairness and
will be taken into account in the award of moraimadges. The second
matter to be taken into account is the failuregecty the duration of
the withdrawal of Commissary privileges in the deam of 29 October
2007. Paragraph 7.3 of Annex D  clearly postulates
that suspension will be for a definite period, sysériod being
“‘commensurate with the abuse or inappropriate behdv No period
was in fact specified until 5 March 2009, well afthe period of
withdrawal recommended by the Appeals Committeeexgired. This
failure will also be taken into account in the agvaf moral damages.

7. Two further matters should be noted. The firsthattthe
complainant claims material damages in consequafcehat he
claims was further damage to health occasionedhbydecision to
withdraw his Commissary privileges. There is evmerthat the
complainant’s medical condition worsened soon dftewas informed
on 22 October of the interim decision to suspensl fivileges.
However, and as indicated above, that interim dmtig/as justified.
Accordingly, there is no basis for the award of enal damages with
respect to the claimed damage to his health. Thenskis that the
complainant has applied for an oral hearing so tmatmay call
witnesses. As the outcome of this matter turns fen wording of
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paragraph 7.3 of Annex D, an oral hearing is unssag. Therefore,
this application is rejected.

8. The complainant is entitled to material damages tfw
unlawful decision to withdraw his Commissary prges in the
amount of 4,000 euros as requested by him. Hesdsaltitled to moral
damages for that decision and for the matters nedferto in
consideration 6 above in the sum of 8,000 eurogjedisas costs in the
sum of 3,000 euros for these and the internal dgpeaeedings.

DECISION

For the above reasons,
1. The Director-General's decision of 5 March 2009as aside.

2. The FAO shall pay the complainant material damageke sum
of 4,000 euros.

3. It shall pay him moral damages in the sum of 8,80®s.

4. The FAO shall also pay the complainant costs in shen of
3,000 euros.

5. All other claims are dismissed.

In witness of this judgment, adopted on 20 May 20¥% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, ddatherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet
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