Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3004

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Miss H. &gainst the
United Nations Industrial Development Organizati@dNIDO) on
27 July 2009, UNIDO'’s reply of 19 November, the qbamnant’s
rejoinder of 15 December 2009 and the Organizagisnirejoinder of
19 March 2010;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmb¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found in redgy 2659,
delivered on 11 July 2007. Suffice it to recallttredter being informed
of the Director-General's decision to reassign hHbee complainant
suffered shock and as a result was absent onesdale Ifrom 1 March
to 4 June 2004. She then returned to work on atipaet basis and in
July 2004 she resumed full-time duties.

In a meeting of 28 June 2004 with the SecretarthefAdvisory
Board on Compensation Claims (ABCC) and her assgistthe
complainant stated her intention to submit a cliincompensation in
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accordance with Appendix D to the Staff Rules, tisathe “Rules

Governing Compensation in the Event of Death, injor lliness

Attributable to the Performance of Official Duties Behalf of the
Organization”. After the meeting she wrote a Natdhe Secretary of
the ABCC, backdated to 25 June 2004, in which sHeated that she
had called her on that day “to enquire about thaeguiures to claim
medical expenses which [she] consider[ed] workteelabut, as the
Secretary was out of the office, she had agreeaghdet with her to
discuss the matter. In a Note for the file regaydihe meeting of
28 June, the Secretary of the ABCC noted that theaptainant

had “mentioned [...] her intentions to claim undee tbrovisions of
Appendix D”".

On 24 February 2005 the complainant submitted lemcfor
compensation in connection with the illness shedwdfired following
her reassignment. Attached to the claim were a caédeport, medical
certificates and copies of medical bills. The Seggeof the ABCC
acknowledged receipt of the claim on 7 March and tlase was
presented to the ABCC at its meeting of 21 Oct@®€5. The ABCC
debated as to whether the claim was receivabiglih &f the provision
in Appendix D to the Staff Rules and in Adminisivat Circular
UNIDO/DA/PS/AC.75 that a claim for compensation Isha
be submitted within four months of the onset ofitmess. The ABCC
again considered the case at its meeting of 19 | AROO6
and recommended that the complainant be askedvi® mgiasons
for the late submission of her claim. A requestthat effect was
addressed to the complainant, who explained, ineanonandum of
19 June 2006, that the Secretary of the ABCC hadired her at
the meeting of 28 June 2004 that, since she ha&edsiteer intention to
submit a claim for compensation in connection vaérvice-incurred
illness, she merely needed to send to the Secretargte — which
she did, hence the Note of 25 June 2004 — and dbald submit
her medical expenses at any time thereafter. In eamenandum
of 24 August 2006 the Secretary of the ABCC disegravith the
complainant’s account. The ABCC discussed the dasea third
time at its meeting of 26 April 2007. As it was bleato reach a
consensus, it did not make a recommendation ometavability of
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the complainant’s claim, but decided to submitdase to the Director-
General for his decision. The complainant was mfed of this on 25
May.

By a memorandum of 27 July 2007 the Secretary efABCC
notified the complainant of the Director-Generaléecision to deny her
claim for compensation under Appendix D, on theugds that there
were no exceptional circumstances justifying ite lBubmission. On 9
August the complainant requested a review of tleaisibn, but she
was informed on 3 October 2007 that the Directon&sal had decided
to maintain it. She filed an appeal with the Jdippeals Board (JAB)
on 30 November 2007, requesting that her claimdeeted. She also
sought damages for the delay in reviewing her clamail for the
continued harassment to which she considered shéde&iag subjected
and costs. The Director-General's statement on dppeal was
submitted by the Director of the Human Resource &dament Branch
(HRM) on 29 January 2008. Along with other suppagtdocuments,
the Director of HRM forwarded to the JAB the conipéant’'s claim of
24 February 2005, together with all its attachmenés the medical
report, medical certificates and copies of medicdls which the
complainant had submitted in support of her cldimher reply to the
Director-General’s statement, the complainant aattlke Secretary of
the ABCC and the Director of HRM of disclosing ciolential
information regarding her identity and her mediwahdition, and also
alleged a potential conflict of interest on thetdrthe latter. She thus
added to her original appeal claims for breach a& grocess,
procedural irregularities, breach of confidentaliand lack of
procedural fairness.

In its report of 2 April 2009 the JAB found thakete had been a
breach of due process because the complainantdidaean properly
informed of the deadline for submitting her clamidith regard to the
procedure before the ABCC, it held that there heehba violation of
the rule of anonymity and that confidential infotina concerning
the complainant’s identity had been disclosed by Director of
HRM and the Secretary of the ABCC. It also heldt ttieere had
been excessive delays. It found no evidence ofskarant but noted an
“inconsistency of conduct” in that both the sta#presentative
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and the Director of HRM had a potential conflict ioterest, yet
only the former had withdrawn from the ABCC revielthe JAB

recommended that the complainant be awarded thed pebvided for

in Appendix D as well as moral damages for bredatiue process. It
also made recommendations regarding the role oS#dwetary of the
ABCC in informing staff of their rights and the gudf the ABCC to

ensure full confidentiality, fairness and timeligdn its consideration
of cases.

By a memorandum of 23 April 2009, which constitutde
impugned decision, the complainant was notifiedtled Director-
General’s decision to accept the JAB’s recommeandatio the extent
that they concerned the disclosure of confidemtifdrmation and the
delay in reviewing her claim, and to award her best grounds
7,500 euros in moral damages. In a memorandum dufhe 2009 the
complainant informed the Director-General that disagreed with that
decision.

B. The complainant argues that she is fully entitledthe relief
provided for in Appendix D to the Staff Rules, givihat her claim for
compensation was initiated in good time and was tegeivable. She
points out that the Secretary of the ABCC was mied within the
four-month time limit laid down in Appendix D, botbrally and in
writing, of her intention to file a claim. She reden this regard to the
meeting of 28 June 2004 and the Note she preparaccordance with
the Secretary’s instructions. She contends thaBt#weetary had a duty
to inform her immediately upon reviewing her Noteta whether or
not it met the procedural requirements. In her iopinthe Secretary’s
failure to give her unambiguous information and pamo guidance
regarding the procedures for submitting a claimenndppendix D
amounts to a breach of due process.

The complainant asserts that the Secretary of B€@\disclosed
her identity to the Director of HRM who, in turnisdlosed it to Mr S.
— a representative of the staff on the ABCC — anthé members of
the JAB. She further contends that by forwardingh® members of
the JAB her claim under Appendix D, together willita attachments,
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the Director of HRM divulged sensitive informatiam her medical
condition, in breach of her right to confidentiglit

Furthermore, there was a lack of procedural fagnes the
ABCC's review of her case. Whereas Mr S. withdrenonf the
review of her case when her identity became knawe,Director of
HRM placed herself in a situation giving rise toamflict of interest by
remaining on the ABCC panel dealing with the claithe complainant
alleges that her request for review of the decismneject her claim
was considered by the Secretary of the ABCC andDinector of
HRM, rather than the Director-General, and thatwhe therefore not
afforded a fair and unbiased review. She considbes delay in
reviewing her claim for compensation unacceptalplé argues that,
through its rejection of her claim, the Adminisioat subjected her to
continued and unnecessary mental and physicakstres

The complainant asks the Tribunal to set aside itmgugned
decision and to find that the claim she submitted 24 February
2005 is receivable, thus entitling her to the fefeovided for in
Appendix D to the Staff Rules. She requests moeaahapes in the
global sum of 90,000 euros, including 10,000 euias breach of
due process, 40,000 euros for violation of her trigh anonymity
and confidentiality, and 20,000 euros respectivigly the lack of
procedural fairness and the mental and physicakstshe suffered.
She also seeks 10,000 euros in damages for the idelaviewing her
claim and a further 10,000 euros in costs.

C. In its reply UNIDO submits that the complainant'&im for

compensation under Appendix D to the Staff Rules @ receivable
because it was submitted on 24 February 2005bégond the four-
month time limit stipulated in Appendix D and in écistrative

Circular UNIDO/DA/PS/AC.75. It explains that, asmatter of law, the
submission of the complainant’s Note dated 25 J20@4 did not
amount to a submission of a claim under the sd&syuvhich provide
that a claim for compensation must be submittedutn the staff
member’s supervisor to the Secretary of the AB®@t it must fully

and clearly state the facts regarding the circuncsts of illness,
including the reasons why the claimant considet lite attributable to
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the performance of official duties, and that it e accompanied by
pertinent documentary evidence.

The Organization rejects the allegation of breacdue process,
arguing that the Secretary of the ABCC properlyeted the
complainant on the procedures for the submissiortlaims under
Appendix D and also provided her with copies of edlevant
documents. It denies that the Secretary ever dgavedmplainant any
assurances to the effect that the Note dated 2& 2004 satisfied the
procedural requirements and asserts that, in vielepexperience in
such administrative matters, the complainant knelivviell that the
submission of a claim for compensation is subjectat mandatory
deadline.

With regard to the breach of confidentiality attiibd to the
Secretary of the ABCC and the Director of HRM, theganization
argues that the rule of anonymity relied upon ®/¢bmplainant does
not address the use of records held by the Segmeftdne ABCC in the
context of adversarial proceedings and hence mayaadnvoked in
connection with the proceedings before the JAB. édwer, the
complainant chose not to submit her claim for conspéion to the
JAB, although it was material and probative. Coneedjy, the
Director of HRM, as the designated representatifzehe Director-
General, correctly obtained and used the informanecessary for
defending the latter's decision. Nevertheless,rinattempt to correct
the erroneous disclosure of the medical informaattached to the
claim submitted on 24 February 2005, the Directen&al offered the
complainant appropriate moral damages, taking auwount the fact
that she had voluntarily disclosed to the JAB thaure of her illness
and the prescribed treatment. The defendant comttrad in light of
the potential conflict of interest, the Director RM was justified in
objecting to the complainant’s participation in th&B panel that had
been constituted to consider Mr S.’s appeal. I, fie Director of
HRM only revealed the minimum information that wasjuired to
convince the JAB of the correctness of her objectio

UNIDO dismisses as unfounded the assertion that thvas a lack
of procedural fairness in the ABCC's review of themplainant’s
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claim. It argues that there is no rule requiringttan ABCC member
withdraw in the event that he or she becomes awhge claimant’s

identity and that at no point did the complainasgksthe recusal of the
Director of HRM. In its opinion, there was nothibiased or unfair
about the manner in which the Director-General iegplto the

complainant’s request for review.

The Organization submits that the Director-GensrdEcision to
reject the JAB’s recommendations is not a sufficiground for the
award of moral damages for mental and physicakstrand it notes
that the complainant was offered appropriate mdeahages for the
delay in the ABCC's review of her case. It invitee Tribunal, in the
event that the complainant’s claim is found to beeivable, not to
award her the relief provided for in Appendix D borefer the matter
back to the ABCC for a review of the merits of tham.

D. In her rejoinder the complainant presses her plghs.states that
Appendix D does not require a staff member to sulamelaim for
compensation through his or her supervisor andstmatsaw no reason
to provide the JAB members with a copy of her swsion of
24 February 2005, which contained personal medi¢afmation. She
maintains that the Director of HRM had a conflict mterest,
particularly because she had played an active irolehe litigation
arising from the decision to reassign her. Sheamgplthat she did not
seek the latter’s recusal from the ABCC review bigeashe was only
informed of its membership on 6 June 2008. She thsitthe Tribunal
set strict deadlines in the event that it decidesefer the matter back
to the ABCC for a review of the merits of her claim

E. In its surrejoinder UNIDO observes that the compdai’s

rejoinder contains no evidence to support a findingt there were
exceptional circumstances justifying the late sigson of her claim.
It otherwise maintains its position.
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CONSIDERATIONS

1. The complainant had filed an appeal against thésidecof 3
October 2007 by the Director-General to maintasd@cision to deny
her claim for compensation under Appendix D on gheunds of its
late submission. She now impugns the Director-Gaisedecision of
23 April 2009 to reject in part the JAB’s recommatidns contained
in its report of 2 April 2009. The Director-Generegjected in
particular the recommendations that the complaithenawarded the
relief stipulated by Appendix D and moral damagaskireach of due
process. He did not agree with the JAB’s conclusitrat the ABCC
had violated the rule of anonymity, that there badn a disclosure of
confidential information concerning the identity thfe complainant,
save for the disclosure to the JAB of her claimdompensation under
Appendix D, together with the attached medical repoedical
certificates and copies of medical bills, or thhere had been an
“inconsistency of conduct applied when dealing wéthpotentially
conflicting situation”. However, the Director-Geakrconcurred with
the conclusion that there was no evidence of hamasts and no
grounds to award the complainant costs for therriale appeal.
Consequently, he decided to award her 7,500 ewa@mpensation
for moral damages sustained on account of the mfEmgoned
incorrect disclosure of medical information and tbe delay in the
ABCC'’s consideration of her claim.

2. The complainant submits that her claim for compgosa
under Appendix D was receivable; that there waseadh of due
process in that she had been ill-informed by there&lary of the ABCC
about the filing of her claim; that there was adote of confidentiality
on the part of the Secretary of the ABCC and theed@or of HRM;
that there was a lack of procedural fairness; tinate were egregious
delays in dealing with her claim; that she was actigid to continued
and unnecessary mental and physical stress; ahdhbas entitled to
legal costs for the internal appeal proceedings.
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3. She asks the Tribunal to set aside the Directore@d's
decision of 23 April 2009 and to find that her oldior compensation
under Appendix D is receivable, entitling her te ttelief stipulated
therein. She wants 10,000 euros in moral damagebréach of due
process; 20,000 euros in moral damages for vieladbher right to
anonymity and for the disclosure of confidentialdisal information
to the Director of HRM; and another 20,000 eurosnioral damages
for violation of her right to anonymity and divuljeconfidential
medical information to the JAB members. She al&és #% Tribunal to
order the Organization to award her 20,000 eurasdral damages for
the lack of procedural fairness and another 20€060s for subjecting
her to continued and unnecessary mental and plysicsss. She
further seeks 10,000 euros for the egregious delagviewing her
claim for compensation under Appendix D and
10,000 euros in costs, i.e. 5,000 euros for thermatl appeal and
5,000 euros for the proceedings before the Tribunal

4. Regarding the first two points under consideraoabove,
the Tribunal considers that the claim for compansasubmitted by
the complainant under Appendix D was receivable gbmplainant’s
Note of 25 June 2004 did not follow the preciseesubf procedure
as outlined in Administrative Circular UNIDO/DA/PSL.75.
Paragraphs 3(b), 4 and 5 of that circular provis:t

“3. Two important considerations in making a claire:

@ [-]

(b) Timeliness A claim must be submitted within four months of
the death or injury or onset of an illness. White Director-General may
accept a claim later, in practice this procedurdinsted to exceptional
circumstances. A claim may be submitted even whegeret are no
immediate reimbursable expenses involved.

4. A claim under appendix D must be submitted iftimg and addressed
through the staff member’s supervisor to the Satyebf the Advisory

Board on Compensation Claims, established in accoedaith article 16

of appendix D.* The facts regarding the circumsesnof the death, injury
or illness, including the reasons why the claimaanhsiders that it is
attributable to the performance of official dutisepuld be fully and clearly
stated.
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5. Whenever possible, all pertinent documentarydewie should
accompany the initial claim. The annex to the presecular lists the type
of evidence required. However, should some of it be available
immediately, the claim should still be initiated order to avoid the
possibility of it being rejected because of latdraission. The missing
evidence should be furnished to the Secretary efAtvisory Board on
Compensation Claims as soon as it is available. Taiencwill not be
presented to the Board until all the evidence reguiras been received and
evaluated.

*See UNIDO/DG/B.4/Add.1/Amend.3 of 19 December 1990.

5. The Secretary of the ABCC accepted the complaisditte
without comment or correction. The Secretary alsgorded the
complainant’s intention to file a claim for compaten under
Appendix D in a Note for the file, in which she swarised the
discussion she had with her at the meeting of 28 J2004. The
deadline for the filing of the claim was set for Bne 2004 (i.e. four
months from the date of the onset of the compldisaifiness,
1 March 2004). Considering these three facts tageths well as the
fact that there was no other apparent or reasorjabtiication for
accepting the Note dated 25 June, the Tribunal lades that the
Secretary of the ABCC either considered the Nofcgent to qualify
as a timely claim under Appendix D, or she impropaiccepted it,
leading the complainant to believe that she hadiated the
proceedings. In either case, the result was that domplainant
reasonably believed that her claim for compensatimd been
submitted and would be considered by the ABCC.oltofvs that
the complainant’s memorandum of 24 February 20@ether with its
attachments, namely a medical report, medical fates and
copies of medical bills, is to be considered aneaddm to her initial
claim, initiated with her Note of 25 June 2004, aocordance with
paragraph 5 of the aforementioned circular. Theegfthe Tribunal
finds that the complainant's claim for compensatiamder
Appendix D is receivable and holds that as suahiust be sent back to
the ABCC in order for it to consider its merits,ancordance with the
provisions of Appendix D, within six months frometipublication of
the present judgment.
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In her Note dated 25 June 2004 to the SecretatlyeoABCC the
complainant states:
“On 25 June 2004 | called you to enquire aboutpghecedures to claim
medical expenses which | consider work-relatedc&you were away, Ms.
[S.-K.] answered the phone. As discussed with Bee indicated that |
should discuss this matter with you and gave mé gppointment to see
you on Monday, 28 June 2004. Therefore, | look fodhto meeting you on
Monday at 10:30 to further discuss this matter. ikhgou for your
assistance.”

6. The Tribunal agrees with the JAB'’s finding that tk\BCC
violated its own rule of anonymity in the complaitia case and that
both the Secretary of the ABCC and the DirectoH&M disclosed
confidential information concerning the complainamtlentity and her
medical condition. It is to be noted that accordimghe minutes of the
first meeting of the ABCC on 28 February 1986 “thdes of
procedure adopted by the [UNIDO Staff Pension Cadtee) should
apply mutatis mutandis”. Paragraph B.2 of the Rote®rocedure of
the UNIDO Staff Pension Committee, which is entitléRecord
keeping”, provides that:

“According to rule C.8 the meetings of the Commitseell be confidential

and are conducted in private. The record and allespondence of the

Committee shall be private and kept in the carehef $ecretary of the
Committee.

Participants are not identified by name but arerrefl to by their [Joint
Staff Pension Fund] number. Since all cases aresidered by the
Committee anonymously, participants should commueicwith the
Committee only through its secretary.

[..]
There was indeed no excuse for the Secretary oAB@C to provide
confidential information regarding the complainantclaim for
compensation to the Director of HRM. With regardthe latter's
objection to the complainant’s participation infBJpanel constituted
to examine an appeal filed by Mr S. — who was a bermof the ABCC
— it should be noted that the Director of HRM was justified in
revealing to that panel that the complainant haoimsited a claim
which was still pending before the ABCC. Had shiaieed from
revealing this particular information, there coblave been no conflict
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of interest considering that the ABCC proceedings eonducted
anonymously.

7. Moreover, the Director of HRM, being involved ineth
complainant’s case leading to Judgment 2659, wimichrn led to the
claim for compensation, should have removed hefemii the ABCC
as she already knew the claimant’s identity anddétails of her case.
By failing to do so, the Director of HRM violatelet complainant’s
right to anonymity during the consideration of feaim. As it is
unproven that the complainant knew the final coritfurs of the
ABCC prior to 6 June 2008, the Tribunal considbet she was unable
to object to the participation of the Director oRM in the ABCC'’s
review of her claim. Although this procedural flasvalready absorbed
by the annulment of the decision and the reconaiiber
of the complainant’s claim for compensation und@pandix D, it is
relevant to determining the amount of moral damagdxe awarded to
the complainant.

8. As the complainant has not substantiated the cthah she
has been subjected to continued and unnecessatalnasid physical
stress, it is therefore unfounded. It must alsgobmted out that the
impugned decision, while flawed, was made in goaithfand the
reasons for that decision were provided.

9. In light of the above, the decision of 23 April Z0thust be
set aside, as well as that of 3 October 2007, dcetent that they did
not find the complainant’s claim for compensatioder Appendix D
receivable. The complainant’s claim must be secklia the ABCC
for consideration on its merits by a newly compogehel, in
accordance with the provisions of Appendix D, andieaision on her
claim must be taken within six months from the jmdilon of the
present judgment. The impugned decision must asseb aside to the
extent that the Director-General awarded the coimgie moral
damages for the delay in the ABCC proceedings anthe disclosure
to members of the JAB of the complainant’s claim dompensation
under Appendix D and its attachments, i.e. the oadeport, medical
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certificates and copies of medical bills, but dat award her costs for
the internal appeal.

10. The Tribunal will award the complainant moral daesdn
the amount of 5,000 euros for the wrongful decisiegarding her
claim for compensation under Appendix D taking iotmsideration all
the reasons for which that decision should be sieiealn its opinion,
the amount of 7,500 euros which was awarded bytrextor-General
for the delay in the ABCC proceedings and for thscldsure of
confidential medical information to the JAB is appriate. The
Tribunal will also award 8,000 euros for all othbreaches of
confidentiality. It will further award 1,500 eurds costs for the
internal appeal and the present proceedings.

DECISION

For the above reasons,

1. The decision of 23 April 2009 as well as that ob8tober 2007
are set aside to the extent that they did not tredcomplainant’s
claim for compensation under Appendix D receivaaia that
they awarded moral damages only for the delay & ABCC
proceedings and for the incorrect disclosure of ioad
information.

2. The complainant’s claim for compensation under Ame D
must be sent back to the ABCC, as detailed in denation 9
above.

3. UNIDO shall pay the complainant moral damages & dmount
of 5,000 euros.

4. It shall pay her 8,000 euros for all other breachafs
confidentiality, as listed above.

5. It shall also pay the complainant 1,500 euros stxo

6. All other claims are dismissed.
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In witness of this judgment, adopted on 13 May 20¥% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, d@atherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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