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110th Session Judgment No. 2996

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms M. C.-B. agi the
European Molecular Biology Laboratory (EMBL) on R4arch 2009
and corrected on 11 April, the Laboratory’s reply 26 June, the
complainant’s rejoinder of 14 December 2009, suppleted on
20 January 2010, EMBL'’s surrejoinder of 12 Apiiletcomplainant’s
further submissions of 9 June and the Laboratdiga observations
thereon of 23 August 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a French national born in 1955ered the
service of EMBL on 1 October 1998. During her caredh this
organisation she had several work-related accidémslast of which
occurred on 24 April 2007. On 31 August the compdat requested
that her case be referred to the Invalidity andaRéitation Board in
order that it might examine whether it would be giole for her to
receive an invalidity pension. She was on sickdéeatien her contract
ended on 30 September 2007.
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Having been convened by the Director-General, thalidity and
Rehabilitation Board, which comprised three membexamined two
experts’ reports, one drawn up by the complainada&or, who found
that her fitness for work was considerably dimieh the
other drawn up at EMBL'’s request by Dr T., who daded that her
physical fithess was “partially reduced”. The Boaiskued its
recommendation on 8 February 2008. On the badisedfatter report,
it unanimously considered that the conditions ofitement to an
invalidity pension were not satisfied. By a letigfr 13 March the
Director-General informed the complainant that hees viollowing the
Board’s recommendation.

On 31 March the complainant — who was still ceztifias being
unfit for work — lodged an internal appeal agaitigs decision, in
which she requested that Dr T.’s report be forwarideher and stated
that, if the findings presented in that report gwvo be very different
to those of her own doctor, a “further medical amnfrom a neutral,
independent expert” would seem to be necessary.aSioerequested
the application of Annex R.E.4 to the Staff Redgolsg — entitled
“Accident-at-work insurance” — which stipulates tth&habilitation
measures must be carried out with all means avajlabcluding
assistance in retaining or obtaining a post. She wBrmed of the
membership of the Joint Advisory Appeals Board byeter of
16 April. On 21 April she announced that she wishiedrecuse
two members of this Board and she requested theatipn of Article
R 2 4.12 of the Staff Regulations, which providest t‘full pay shall
be granted throughout a period of sick leave degivi
from an accident incurred or illness contractedthe course of
duty”. Having received Dr T.’s report, she exprekstiee view that it
contained errors and inconsistencies and she ag&ed for a further
medical opinion. By a letter of 30 April the DirectGeneral advised
the complainant that he was cancelling his decisioh3 March, that
he had reconvened the Invalidity and RehabilitaBoard and that he
rejected her request for paid sick leave.

On 2 June the complainant challenged the refusajramt her
request for paid sick leave and asked for the rersgment of her
legal counsel’s fees. These requests were rejectd® June. The case
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was subsequently referred to the Joint Advisory &gip

Board. On 10 December 2008 the Invalidity and Ritetion Board,

which had reconvened with the same three membsssied its
recommendation on the basis of the two previousrtesubmitted to
it and a third report drawn up by Dr E.; after mtewing the

complainant it unanimously found that she was ndfesing from

complete or even patrtial invalidity. By a letter2# February 2009 the
Director-General notified the complainant that lael khecided to reject
her application for an invalidity pension. By anathetter of the same
date he told her that he endorsed the opinion efJibint Advisory
Appeals Board and dismissed her appeal. Theseharanipugned
decisions. It should be pointed out that, subjedhe payment in full
of her contributions, the complainant was authdrite remain a
member of the Laboratory’s health insurance schemehich is

administered by Intermedex — until the Tribunal edulon her
complaint.

B. The complainant alleges that the Invalidity and d&telitation
Board committed “serious errors” by ignoring bo#r lkdoctor’s report
and a certificate attesting that she had 40 peardisability, which had
been issued by the pensions and social welfareeofff her place of
residence. Relying on these documents and the capp#i staff
regulations, she claims a partial invalidity pensand assistance in
retaining or obtaining a post “suited to [her] cesl ability”.

Since the complainant considers that EMBL'’s liapilfor the
consequences of an accident at work cannot end tieeoontract of
the staff member concerned expires if he or simetiget fit for work,
she requests paid sick leave. She also asks tarremmaember of the
health insurance scheme administered by Intermbdeause, owing
to her work-related accidents, she is still recgjireatment and must
undergo regular medical examinations.

She further maintains that, because of the Inuglicand
Rehabilitation Board’'s errors, she has been obligedseek the
assistance of a legal counsel, and that in thesamastances his fees
must be defrayed by EMBL. Lastly, she claims costs.
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C. In its reply EMBL argues that the complainant'siliafor an
invalidity pension and assistance in retaining btaming a post is
irreceivable, because she did not lodge an inteappkal against the
Director-General’s decision of 23 February 2009t@t matter.

On the merits, it holds that, as the report of teenplainant’s
doctor was extremely superficial, the InvaliditydaRehabilitation
Board focused its examination on the detailed rispafr Drs T. and E.
— distinguished independent experts — which cleaHgw that the
complainant does not have any disability that waquriglvent her from
working as a multilingual secretary. It states thla¢ does not satisfy
the conditions set out in Article 13, paragrapleflAnnex R.E.1 of the
Staff Regulations for entitlement to an invalidggnsion since, in her
case, the Board did not recognise the slightestegegf invalidity. It
emphasises that she has provided no evidence podupe view that
the Board’s recommendation was wrong and it drattention to the
fact that the Tribunal has only a limited power refiiew in such
matters. It adds that the certificate producedhsydomplainant is of
no value in proceedings before the Invalidity amh&bilitation Board,
and in this connection it comments that the trdisiaof that
document supplied by the complainant is misleadiogexample, the
figure 40 does not refer to a percentage of diggbilhe Laboratory
states that, as the complainant’s application foiraalidity pension
has been rejected, she is not entitled to anytassts in retaining or
obtaining a post.

EMBL explains that, since her appointment ended on
30 September 2007, the complainant has no riglpatd sick leave
because, pursuant to Article R 2 4.12 of the Refjulations, this kind
of leave may be taken only by established membietiseopersonnel.
Nor does she belong to any of the categories cigpeel who may be
members of the health insurance scheme adminidbgrédermedex.

Lastly, it points out that the Staff Regulations it provide for
the reimbursement of a legal counsel’s fees aadkis the Tribunal to
order the complainant to pay it at least 6,000 guedher as damages
for abuse of process or as costs.



Judgment No. 2996

D. In her rejoinder the complainant states that theviprons of
Article R.B.4.15 of Annex R.B.4 to the Staff Redidas have been
breached as, unlike the letter of 13 March 2008t df 23 February
2009, which notified her of the refusal to grant la invalidity
pension, did not inform her of her rights of appege holds that
she was misled into believing that the letter of R&bruary 2009
constituted a final decision. She explains thag psecaution, she filed
an appeal against this decision on 30 November.2009

On the merits, the complainant expands on her p&as contends
that the recommendation issued by the Invalidity &ehabilitation
Board on 8 February 2008 was tainted with sevearatqxural flaws,
while the recommendation of 10 December 2008 cuetrad the
“principle of neutrality”. The complainant takesig with the fact that
the members of the Board who re-examined her case thie same as
those who examined it on the first occasion.

In support of her application for paid sick leatlee complainant
relies on German law under which liability resuitiftom an industrial
accident does not end when the person concerned los or her
job. She informs the Tribunal that as from 1 Jap@&10 she will be
covered by her husband’'s health insurance, but ke allowed
to retain EMBL’s accident-at-work insurance so loag she needs
treatment in connection with her work-related aenis.

Lastly, the complainant repeats her request forgimabursement
of her legal counsel's fees on the basis of Arti€teB.4.13 of
Annex R.B.4 to the Staff Regulations and claimerest on the sums
to be awarded to her, as well as damages for “ddirative expenses
and lawyers fees incurred on account of the injcaysed [...] by
the Administration’s errors, flawed procedure, abo$ authority and
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failure to respect the parity principle and moraingples”. In an
annex to her rejoinder she asks for the converiirghearing.

E. Inits surrejoinder the Laboratory reiterates itsipon. It contends
that the new claims contained in the rejoinderimeeeivable, because
internal means of redress have not been exhausted.

On the merits, it explains that the references &rn@n law
are irrelevant, because that law did not govern dbmplainant’s
employment contract. Noting that the decision of March 2008
was cancelled and the case referred back to thalidity and
Rehabilitation Board, it observes that the Boardles of procedure do
not specify that its composition must be changed these
circumstances.

F. In her further submissions the complainant contestgeral
assertions made in the surrejoinder and says lieahas recently been
informed that the Invalidity and Rehabilitation Bdawould never
agree to recognise a case of invalidity.

G. In its final observations the Laboratory holds thather further
submissions the complainant has put forward nothalgvant to the
outcome of the case, but has tried to influenceTtiileunal by means
of “fabricated submissions”. It reiterates its ctarolaim.

CONSIDERATIONS

1. The complainant was recruited by EMBL in Octobe®89
and worked there as a multilingual secretary.

On 31 August 2007 she applied for an invalidity gien on
account of the after-effects of some work-relatedidents of which
she had been the victim, and she also asked fmtasse in retaining
or obtaining a post, for which provision is madeAimex R.E.4 to the
Staff Regulations.

As the Invalidity and Rehabilitation Board consklkr in its
recommendation of 8 February 2008, that the comaidi did not
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satisfy the conditions of entitlement to an invéidpension, her
application was dismissed by a decision of the ddineGeneral of
13 March 2008.

2.  The complainant then lodged an internal appealnagahis
decision in accordance with the procedure laid daw@hapter 6 of
the Staff Rules and Regulations. She contested thetfawfulness of
the proceedings before the Invalidity and Rehatitih Board and the
merits of that body’s recommendation, which restedtwo medical
experts’ reports that reached different conclusions

On 30 April 2008 the Director-General decided, iaw of the
complainant’s criticism, to cancel his initial dsicih and to reconvene
the Board.

On 10 December 2008, after obtaining the opinionaothird
expert, who considered that the complainant wateng only from
very minor disorders, the Board again recommendedt tthe
complainant’s application for an invalidity pensisimould be rejected.

By a new decision of 23 February 2009 the DireGeneral
therefore refused to grant this pension.

3. In the meantime, the complainant, whose appointrsttt
EMBL had ended on 30 September 2007 because hemhgdoyment
contract had not been renewed, but who had beg@aidnsick leave at
the time of her separation from the Laboratory, &sked to remain on
that paid sick leave. She had also claimed soner odtated benefits,
namely reimbursement of the fees of the legal celtwbom she had
had to retain and continued membership of the dsgtian’s health
insurance scheme administered by Intermedex.

These various claims were rejected by a decisidiBafune 2008,
which the complainant challenged in turn in accooga with the
procedure laid down in the above-mentioned promsidndorsing a
recommendation of the Joint Advisory Appeals Boaodwhich this
second appeal had been referred, the Director-Gerggected the said
claims by another decision of 23 February 2009.
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4. The complainant impugns both decisions of 23 Felrua
2009 and requests not only their setting asidealaat the granting of
the disputed benefits and an award of costs.

5. In a letter annexed to her rejoinder the complédirfaes
requested the convening of a hearing. In view efabundant and very
clear submissions and evidence produced by thépathe Tribunal
considers that it is fully informed about the case does not therefore
deem it necessary to grant this request.

6. In her rejoinder the complainant also presented oleims
seeking compensation for the injury which she abersi she has
suffered on account of the disputed decisions. Bsatthe Tribunal
has consistently held, a complainant may not, endmiher rejoinder,
enter new claims not contained in his or her odbicomplaint (see,
for example, Judgments 960, under 8, or 1768, ubjlefhese new
claims must therefore be dismissed.

7. EMBL submits that the claims directed against tlie@or-
General’s decision of 23 February 2009 to rejeet ¢hmplainant’s
application for an invalidity pension are irrecédlg because internal
means of redress have not been exhausted as cbdpyir@rticle VII,
paragraph 1, of the Statute of the Tribunal. Thbdratory contends
that, unlike the initial decision of 13 March 200&e Director-
General’s second decision on this pension appticdtas not been the
subject of an internal appeal.

8. ltis true that the complainant did not lodge apes against
this second decision before filing a complaint witie Tribunal,
whereas she should normally have done so if heémslagainst
this decision were not to be deemed irreceivablewdver, the
complainant rightly points out that the letter hotig the decision of
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23 February 2009 did not indicate the means ofessdavailable to
her, or the time limits for submitting appeals, vdas Article R.B.4.15
of Annex R.B.4 to the Staff Regulations, which setg the rules
governing decisions taken after the Invalidity &ehabilitation Board
has been consulted, specifies that “[tlhe DireGeneral will inform
the person concerned of his decision [...] and wilbim him at the
same time of his right of appeal (Chapter 6 of $taff Regulations)
[...]". While procedural rules and time limits usyalapply to the
officials of international organisations without bieing necessary to
recapitulate them when a decision is notified, this
not the case where a rule expressly establisheblayation to provide
this information when notifying a decision, as ifet case
here, and where this formality has not been resgediven though
Article R.B.4.15 does not explicitly state that rympliance with this
obligation will render the procedural rules in dies non-applicable
to the person concerned, the principle of goochfadiquires that an
official’s complaint will not be deemed irreceivaldwing to his or her
failure to lodge an internal appeal, if the orgati itself has not
abided by the requisite formalities enabling théci@l to submit an
appeal.

9. Admittedly, in the instant case, the complainard bleady
been advised of the available means of redressappticable time
limits when she was notified of the decision ofM&rch 2008, which
did contain the requisite information. However,stltiid not exempt
EMBL from again complying with this formality whemotifying the
decision of 23 February 2009. Moreover, the vewt that the latter
decision differed from the previous one in thispexs could have
led the complainant to think that, in the particudantext of the case,
she was now entitled to file a complaint directljthathe Tribunal.
According to firm precedent, the provisions govegninternal appeals
will not be applied to a complainant if he or shagm have been
misled as to the conditions for lodging such an eappand if
they thus set a trap which is liable to catch ameaone who is acting
in good faith (see, for example, Judgments 13768eui3, or 1720,
under 8).
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10. The Laboratory’s objection to receivability willghefore be
dismissed.

11. On the merits, attention must be drawn to the tlaat, while
the Tribunal may not replace the medical findina body such as an
invalidity board with its own assessment, it doaséhfull competence
to say whether there was due process and to exawtiether the
board’s opinion shows any material mistake or isistency,
overlooks some essential fact or plainly misreaésevidence (see, for
example, Judgments 1284, under 4, or 2361, under 9)

12. In the Tribunal's opinion, one of the complainant’s
pleas concerning the lawfulness of the proceedisgsf decisive
importance in this case, namely her plea that whennvalidity and
Rehabilitation Board issued its recommendation @swmproperly
constituted, in that it comprised the same memhsrthose who had
already expressed an opinion on the granting otltfieuted invalidity
pension prior to the Director-General’s initial téaon.

13. Indeed, it has been established that the recomrtiendaf
8 February 2008 underpinning the decision of 13d&008 that was
subsequently cancelled, and the recommendatiofl Bietember 2008
which preceded the decision of 23 February 200%ctiejg the
complainant’s request again, were issued by an litliya and
Rehabilitation Board comprising the same three nembThis fact
alone obijectively prevented this board from beifdeao issue its
second recommendation with the requisite impatyiadéiven though its
members subjectively considered that they couldinadake an
unprejudiced decision on the case.

14. In Judgment 179 on one of its earliest cases, titeuial
held that members of a body advising the execudivinority of an
international organisation may not participate ialilwbrations and
are therefore bound to withdraw if they have “alieaexpressed
their views on the issue in such a way as to casibdon their
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impartiality”. More recently, in Judgment 2671, thabunal, having

already set aside an organisation’s decision, wdstd set aside its
second decision on the grounds that some membetiseoAppeals

Committee who had expressed an opinion prior toatt@ption of the

new decision, had already been members of the Cthemmwhen it had
been consulted on the first decision.

15. This precedent must also apply, for the same raagorthis
case. While generally speaking there is no reasbyn an advisory
body on medical questions should not comprise #rmaesmembers
when it has to give a series of opinions on devalms in the
condition of the same official, that is not the eaghere it is required
to give a second opinion on the same request df pkason, as
occurred here. Since on the first occasion the neesntif the Invalidity
and Rehabilitation Board had fully addressed theritmeof the
complainant’s request by recommending — unanimouslithat she
should not be deemed eligible for an invalidity gien, they could not
again examine the same case without objective dduding raised as
to the Board’s impartiality.

16. Lastly, the Laboratory’'s argument that the applieatules
and regulations do not stipulate that the membprshihe Invalidity
and Rehabilitation Board must be different in auaion like this,
cannot be accepted. As the Tribunal found in thevelmentioned
Judgments 179 and 2671, the rule that members aflaisory body
must not examine a case on which they have prdyiapressed a
view applies even in the absence of an expressdiexie its purpose is
to protect officials against arbitrary action.

17. It follows that, without there being any need t@mmine the
complainant’s other pleas contesting the decisfo?3d-ebruary 2009
to reject her application for an invalidity pensitims decision must be
set aside and on that point the case must be edfeack to EMBL. It
shall be incumbent upon the Director-General tadieagain on this
application after consulting the Invalidity and RbHitation Board,
which must be composed of different members.

11
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18. As the Director-General did not recognise the camgint’s
invalidity, in his decision of 23 February 2009 diel not expressly
deal with her request for the assistance in ratgior obtaining a post
for which provision is made in Annex R.E.4 to thafSRegulations.
Since the effect of the complainant’s separatiomfthe Laboratory is
that this request has become moot insofar asetreaf to her possibly
retaining her post, it will be incumbent upon th&ebtor-General to
examine her entitlement to assistance in obtaiaimgew post, in the
light of the new recommendation issued by the iyl and
Rehabilitation Board.

19. In order to challenge the Director-General’s decisiof
23 February 2009 rejecting her request to be giapéed sick leave
after she had left EMBL, the complainant submitt ghe was entitled
to this leave until she no longer suffered from #feer-effects of the
work-related accidents which had occurred whilewhs working for
the organisation.

However, as the Tribunal has already stated inait® law, unless
there are special provisions to the contrary, lentiént to sick leave
may be granted only to a serving official and grdfore ends on the
date of termination of an official's appointmeneés in particular,
Judgment 2593, under 9).

20. In the instant case the complainant seeks to relythe
provisions of Article R 2 4.12 of the Staff Regidas, which state
that, “[u]lnder the conditions laid down in Articl&2 4.09, R 2 4.10
and R 2 4.11, a staff member or fellow shall bétledtin any period
of 36 months to 12 months’ sick leave on full palldwed by
18 months’ sick leave on two-thirds pay. Full paals be granted
throughout a period of sick leave deriving fromaacident incurred or
illness contracted in the course of duty.” Howevers clear from the
wording of the first sentence of this article, andeed from that of
Articles R 2 4.09 to R 2 4.11 to which it refetsatt this sick leave may
be granted only to an established member of thesopeel, thus
excluding persons who no longer have this statusiléAthe second
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sentence of this article entitles a person to remam full pay
“throughout a period of sick leave deriving from aecident incurred
or illness contracted in the course of duty”, thénefit, which is thus
expressly made subject to placement on sick leanag, be granted
only to serving officials. For this reason, the qdamant, whose
appointment with EMBL ended on 30 September 200@s wot
entitled to it.

21. The position would have been different had the iston
of the complainant’s appointment been unlawful, that is not the
case here, since the complainant’'s appointment BABL ended on
the normal expiry of her last fixed-term contraodahe Laboratory
was under no obligation to renew it. In additiohe tfact that the
complainant was on sick leave when her appointmarded did
not prevent its termination, insofar as this caled with the normal
expiry of her contract (see, for example, Judgmémd4, under 6,
or 2098, under 8). The Tribunal further notes thatcomplainant does
not formally contest the lawfulness of the decisimt to renew her
contract as such.

22. Lastly, the complainant’s reliance on German lavglpport
of her argument is misplaced, since her terms gblegment were
exclusively governed by the Staff Rules and Regpriat of EMBL.
Her reference to the national law of the orgamsesi host State is
therefore to no avail.

23. With regard to the request for reimbursement of |dgal
counsel's fees borne by the complainant during pineceedings
within EMBL, the Tribunal notes first that she isang to contend that
the expenses in question ought to have been defrayeder
Article R.B.4.13 of Annex R.B.4 to the Staff Redidas. This article
states that the organisation will cover only “thsts of such enquiries,
examinations or investigations ordered by the [liditg and
Rehabilitation] Board”, and not expenses incurgedin this case, on a
party’s own initiative. In these circumstances, andthe absence

13
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of any other rule or regulation providing for thefryal of such
expenses by the organisation, EMBL was right tougef their
reimbursement (see, for a similar case, Judgmehti2ler 7).

These findings do not, however, prevent such exgeefiem being
taken into consideration, to the appropriate exterten assessing
costs, on which a ruling will be given later inghudgment, since in
that context the Tribunal may bear in mind expensesrred during
internal appeal proceedings.

24. With regard to the complainant’s continued memhersth
the health insurance scheme administered by Intirjewhich the
Director-General has allowed provisionally untietdelivery of this
judgment, it should be pointed out that, in heaffisubmissions, she no
longer requests this benefit. She now merely askshe extension of
coverage under the accident-at-work insurance. &\thi¢ submissions
show that, outside the context of the dispute refeto the Tribunal,
the parties disagree as to whether some of the caleéxpenses
claimed by the complainant may be ascribed to welkted accidents,
EMBL has accepted in principle that she was entittethat coverage,
despite her separation from the organisation, Bpeet of injuries
resulting from such accidents. The complainangéne$ in this respect
may therefore be regarded as moot.

25. As she succeeds in part, the complainant is ethtitlecosts in
respect of the proceedings before the Tribunal el ag the internal
appeal proceedings, which the Tribunal sets at tal tof
3,000 euros.

26. EMBL requests that the complainant be ordered tp ipa
damages for abuse of process. While the Triburals®e law does not
in principle rule out the possibility of a complamt being ordered to
pay damages, or at least costs, the very facthimtomplaint proves
to be partly well founded obviously means that tosinterclaim will
be dismissed.
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DECISION

For the above reasons,

1. The decision of the Director-General of EMBL of E&bruary
2009 rejecting the complainant’s application for ivalidity
pension is set aside.

2. The case is referred back to EMBL in order that Bhieector-
General take a new decision on this applicatioter afonsulting
the Invalidity and Rehabilitation Board, whose mengmust be
different from those of the previous Board, andider that the
complainant’s entitlement to assistance in obtagjinén post be
examined.

3. The Laboratory shall pay the complainant costshexamount of
3,000 euros.

4. All the complainant’s other claims are dismissed, ia the
Laboratory’s counterclaim.

In witness of this judgment, adopted on 9 Noven#@&0, Ms Mary
G. Gaudron, President of the Tribunal, Mr Seydou\Bae-President,
and Mr Patrick Frydman, Judge, sign below, as @atherine Comtet,
Registrar.

Delivered in public in Geneva on 2 February 2011.
Mary G. Gaudron
Seydou Ba

Patrick Frydman
Catherine Comtet
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