Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2973

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs B. K.-M. agst the
World Health Organization (WHO) on 9 January 2008@ aorrected
on 29 April, WHO's reply of 10 August, the complant’s rejoinder of
16 October and the Organization’s surrejoinder Dieéember 2009;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, who has dual Lebanese and American
nationality, was born in 1964. She joined the paogme known

as UNAIDS - a joint and co-sponsored United Natipregramme on
HIV/AIDS, administered by WHO — as Manager, Besadice, in

the Information Centre at grade P.4, under a deom-contract for the
period from 16 September 2003 to 13 August 2004.ddatract was
renewed with the same title and grade for the perfoom

13 September 2004 to 12 August 2005. At her requiestas later
amended to expire on 15 July 2005. She subsequartbpted a third
short-term contract, again with the same title grade, with effect
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from 12 September 2005 and she separated fromceenpon its
expiry on 30 November 2005.

In September 2004 the complainant asked Mr B.,fingtrlevel
supervisor, to complete the performance evaluatieport for the
period covered by her first contract, which wasrdue. That same
month, Ms M., who was Director of the Social Mobdlfion and
Information Department and the complainant’s sedewel supervisor,
informed Mr B. that she intended to move the coinglat’s functions
to another unit. By an e-mail of 2 October 2004 Ms M. the
complainant reported what she considered to bdtarpaof harassing
behaviour on the part of Mr B. Some time later,dbmplainant’s desk
— which had been located adjacent to Mr B.’s officevas relocated
three floors away. With effect from 15 March 200% tomplainant’s
functions were formally transferred to the Offidetlee Director of the
Social Mobilization and Information Department
and Mr B. ceased to have supervisory authority dwar Between
15 March and 15 July the complainant was undeditteet supervision
of Ms M. Following a restructuring, with effect fro
15 August 2005, the Social Mobilization and Infotina Department
was renamed Policy, Evidence and Partnerships f@ndunctions of
Manager, Best Practice, were moved to the Humaht&igender and
Best Practice Unit of that department. From 12 &mpter until her
separation from service, the complainant’s firselesupervisor was
Ms H., the Associate Director of that unit.

In March 2005 the complainant had a meeting with @hief of
Human Resources Management, Ms G., to whom sherteepo
harassment on the part of Mr B. and asked for ielpnsuring that
the proper procedure was followed in the evaluatidnher work
performance. She wrote to Ms M. and Ms G. on 10eJAa05,
requesting their guidance as to how to manage aonipg meeting
with Mr B. which had been scheduled in order toradd the issue of
her overdue performance evaluation reports. Shedsthat they were
both aware that her relationship with Mr B. had rbeé&ained since
September 2004 and she alleged that he had engadecdtensive
character assassination” since that time. The camgut met with
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Ms M. and Mr B. on 16 June 2005. By an e-mail ofJlide to them as
well as to Ms G., she expressed inter alia heratligfaction with

the delay in finalising her performance evaluatieports and with
the Administration’s approach to the evaluationcpss. The report
covering her first contract was completed on 24eJ2005. Her
evaluation reports for the period from 16 Septen#®$¥4 to 17 March
2005 and for the period from 17 March 2005 to 1k ADO5 were

finalised on 22 June and 14 July 2005 respectively.

In the meantime, on 7 July 2005 a vacancy notices wa
advertised for a fixed-term post for the positioh Manager, Best
Practice, in what was then the Social Mobilizateomd Information
Department / Information Centre. The complainanpliag for this
post on 8 July. Between 5 October and 5 Novembervels absent
on sick leave. On 7 November she was interviewedHe post. In
a letter of 23 November to the Director of the Pamgme Support
Department the complainant stated that she had lstracised
by members of UNAIDS’ management as a consequeiier daving
reported Mr B.’s behaviour and she expressed canbett she would
suffer discrimination during the selection procedsr the
aforementioned post. As it happened, she was textted for the post
and she separated from service on 30 November 2005.

On 16 February 2006 the complainant lodged a foualplaint
with the WHO Headquarters Grievance Panel, alletiiag Mr B. had
subjected her to sexual and psychological haradsfoem period of
more than two years. By a letter of 24 Februarywsasg informed that
the Grievance Panel considered her complaint rabtgyv In the first
half of 2007 the complainant made numerous enguiégarding the
status of her complaint. By a letter of 27 June728l0e was informed
that Mr B. had challenged the receivability of tmmplaint and that
the Grievance Panel would consider that issue safirist meeting.
Between September 2007 and February 2008 a sdriescbanges
ensued between the complainant and the Administrategarding
the appointment of an external expert to assistGhevance Panel
with its investigation and the delay in the prodegd. By a letter of
28 February 2008 the complainant was informed thatGrievance
Panel had met and once again determined that haplamt was
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receivable. She was also informed that a full ifigason would
commence.

By an e-mail of 29 May 2008 to the complainant'sumsel,
Human Resources Management enquired about the bpibgsof
reaching a settlement in the case. Having heartimptfurther, on
2 October the complainant wrote to the Chair of Headquarters
Grievance Panel requesting an update on the sthtber complaint.
By a letter of 10 October 2008 the Director-GenefalVHO informed
the complainant that Mr B.’s ongoing medical coiodithad prevented
his full participation in the investigation and tli&rievance Panel
proceedings. As a result the Grievance Panel hash heable
to provide her with a complete report and it waerdéfore not
possible for her to take a decision on the meritshe complaint.
Acknowledging the unsatisfactory nature of thiscome for all of the
parties concerned and noting the delay in the gaiogs, she awarded
the complainant 10,000 Swiss francs. That is thmigned decision.

B. The complainant contends that WHO and UNAIDS viedat
the duty of care owed to her by failing to proval&ork environment
free from harassment. She points out that she $abghadvice of
the Ombudsman who subsequently intervened with Qiffece of
the Executive Director of UNAIDS. On 1 April 2005&t Executive
Director issued a memorandum regarding the workirenment at
UNAIDS and appended an Information Note from Hurf@sources
Management dated 1 March 2005 regarding harassienpite these
publications and the numerous reports of harassreleaet made to
senior management, no action was taken by the Asitration to
address the tension in the workplace or to prdtectfrom Mr B.'s
behaviour. Instead, she was marginalised and \iszity which caused
injury to her health, and subsequently separated 8ervice.

She also contends that Mr B. repeatedly refusezbioplete her
performance evaluation reports, despite many reengndrom both
herself and Human Resources Management. On numegmasions
she requested the assistance of Ms M. and Ms Gt ks not until
June 2005 that Mr B. fulfilled his obligation inishrespect.
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Referring to the Tribunal's case law, the complatnargues
that the Organization failed to carry out a timeipd thorough
investigation into her allegations and consequebitbached both the
duty of care owed to her and its duty of good gomace, thereby
depriving her of her right to be given an opportyrio prove her
allegations. She points to the fact that numerotadf snembers
who were witnesses to the harassment have sincarateg from
service. In addition, without a report from the Heaarters Grievance
Panel, the Headquarters Board of Appeal was unabléhe time it
considered an appeal she had lodged regardingdreseaiection for
the post of Manager, Best Practice, to make a rewmation on her
claim for moral damages.

The complainant challenges the Organization’s #&sserthat
Mr B.'s medical condition prevented a full investigpn of her
allegations. She notes that he was able to subnilteww arguments
to the Grievance Panel regarding the receivabitityher formal
complaint and that of another staff member who hwtle similar
allegations against him. She contends that theyslétathe Grievance
Panel proceedings were a violation of procedurewas its second
examination of the receivability of her complaint.

She finds the reasons for the decision to awardlLeg00 francs
in compensation unclear and she questions why tgar@ation made
awards in the same amount to Mr B. and to anottedf smiember
whose similar allegations of harassment against BUrwere not
investigated due to the latter’s medical condition.

The complainant seeks material damages in an anemumialent
to two years’ salary at grade P.4, step 3. Shesssks moral damages
and compensation for injury to her health and foe failure by
UNAIDS to provide a work environment free from hesment. She
claims costs.

C. In its reply WHO submits that numerous reasonab&asures
were taken by Ms M. in response to the complaisaatlegations.
Ms M. discussed the matter with Mr B. and advised to maintain
a professional management relationship with alith& Information
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Centre’s staff members. In early 2005 she arrarigedim to meet

regularly with an external consultant in order tmprove his

management skills. In addition, the complainangskdwas relocated,
her functions were reassigned and Mr B. no longézdaas her first-
level supervisor.

The Organization denies that the delay in finafisithe
complainant’s performance evaluation reports stethfram a refusal
by Mr B. to fulfil his obligation in that respedt.explains that he was
absent on sick leave during the first half of 2@l that changes in
the first-level supervision of the complainant negd assessments
from more than one supervisor in order to bring ékeluations up to
date. It adds that Mr B.’s appraisals of the coinglat’s performance
were positive.

WHO submits that Mr. B.’s health condition madenifpossible
for the Grievance Panel to conduct a timely anddingh investigation
of the complaint because it was not possible, fedical reasons, to
interview him. It rejects the allegations made hg tomplainant in
this respect. His condition was monitored by thee€ior of Health and
Medical Services during and after his service WWIRAIDS; he was
separated from service for health reasons and lie fsceipt of a
disability benefit from the United Nations JointatPension Fund.
Furthermore, the gravity of his condition was com&d by medical
information that was requested by and provided he Director-
General before she made the impugned decision.

The Organization states that the Headquarters Bufakgpeal did
make a recommendation on the complainant’s claim rfooral
damages and that this recommendation was prova#uet Executive
Director on 21 November 2008 who accepted it andisad the
complainant of his decision by a letter dated &14an2009.

It asserts that the Director-General’s letter olQdober 2008 was
not an offer of compensation to the complainane Titer conveyed
the Director-General’s final decision on the commpat's harassment
complaint.
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D. In her rejoinder the complainant elaborates on peas. She
points out that the relocation of her desk and titamsfer of her

functions occurred at her own request. Furthermshe suffered

retribution from Mr B. because of her allegatioasd the stress of the
situation led to her prescribed sick leave. She algints out that,

despite his medical condition, Mr B. was well eroug initiate an

appeal against a decision to remove him from higtfan, request a
two-year contract extension and pursue a complaifore the

Tribunal, which resulted in a judgment.

The complainant asks the Tribunal to award her Stasfial
compensation” for the mental, physical and matete@hages which
were the result of Mr B.’s harassment and the Cegaion’s failure to
observe the Staff Rules and Staff Regulations. &lse asks the
Tribunal to set aside the decision regarding her-s@ection for the
post of Manager, Best Practice.

E. In its surrejoinder the Organization maintains ®sition.

It argues that after her performance evaluatiomntspwere finalised
the complainant made no further allegations urtérashe had been
informed of her non-selection for the post of MaagragBest

Practice, and it was therefore reasonable for Msohonsider that the
complainant’'s concerns had been resolved. It abjed the

complainant’s claims regarding her non-selection floe post in
guestion on the basis that these claims are thgecubf another
complaint before the Tribunal. WHO also denies thett sick leave
was attributable to the actions of Mr B. or the Awlistration.

CONSIDERATIONS

1. The complainant joined UNAIDS in September 2003 as
Manager, Best Practice, at grade P.4, in the Irdition Centre of the
Social Mobilization and Information Department. Stwrked on
short-term contracts until November 2005 when gfitUNAIDS. In
December 2003 her first-level supervisor, Mr B.,ntven extended
sick leave until June 2004. In his absence she agked to take
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over his duties as Chief of the Information Centtipon Mr B.’s return
to work in June 2004, the complainant, who stakeg there were
interpersonal problems within the unit, noted thatwas becoming
antagonistic and aggressive and that he had nuseanflicts with
staff.

2. The complainant alleges that for a period of mb@nttwo
years she was subjected to sexual and psychologaralssment by
Mr B. She states that she reported the harassregetitedly to the
Director of the Social Mobilization and InformatioDepartment,
Ms M., the Chief of Human Resources Management@Vjsand the
Ombudsman.

3. In early December 2005 another staff member filed
formal complaint of harassment against Mr B. wiile Headquarters
Grievance Panel. A few days later, Mr B. sufferekeart attack and
never returned to work. In mid-February 2006 thmglainant filed a
formal complaint of harassment with the Grievanemd?. However,
an investigation into that complaint was never clatgu on the
grounds that Mr B. was too ill to be interviewedtordefend properly
the allegations against him.

4. By a letter of 10 October 2008, which is the impegn
decision, the Director-General informed the commaat that she was
unable to take a decision on the complaint as @tretthe Grievance
Panel's inability to conduct an investigation. Sheknowledged
that this was an unsatisfactory result and awartiedcomplainant
10,000 Swiss francs in compensation.

5. The complainant contends that WHO and UNAIDS bredch
their duty of care by failing to take action to eskb the workplace
tensions, to protect her from harassment and testnyate her
complaint promptly and in accordance with the pdoces established
by the Organization.
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6. WHO submits that the actions taken in responseht t
complainant’s concerns were sufficient and readsenain the
circumstances; that the time taken to convene thevénce Panel
was due to a backlog of cases and the medical tomdif Mr B.; and
that the Panel was not able to complete its ingastn by reason of
Mr B.’s medical condition which was duly substatdgd Furthermore,
WHO contends that no further damages should be diedaas the
complainant has been adequately compensated fourtbatisfactory
result of her harassment complaint.

7. Turning first to the period of time prior to thdirig of the
formal complaint of harassment, the Organizationintaims that
Ms M. responded promptly to the complainant’s infal complaints.
It asserts that the actions taken by her and tisedate Director of the
Human Rights, Gender and Best Practice Unit, weasanable and
sufficient in the circumstances and in line witkeithrespective roles
and responsibilities. The Tribunal finds that th&ssertion is
not supported by the evidence. Although there islence that the
Organization tried to take steps to improve Mr Brianagement skills,
this action was directed at helping Mr B. and nbfpeotecting the
complainant. As to the steps taken to distancedhgplainant from Mr
B., including the transfer of her functions to affatient
unit, these steps were initiated by the complairemd not by the
Administration.

8. In further support of its assertion that the actioof
the Administration were responsive to the complaiisaconcerns,
WHO points out that the Executive Director of UNASDinitiated
a fact-finding inquiry, separate and apart from theestigation of
the Grievance Panel, with a view to addressing allegations
quickly, determining whether misconduct had ocalirr@nd whether
disciplinary action might be warranted. The Tribunates that, at the
time the Executive Director initiated the inquirthe complainant
had not filed a formal complaint with the Grievarfeanel. It is plain
from the Organization’s submissions that this actias taken by the
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Executive Director in relation to a complaint filedth the Grievance
Panel by another staff member and not by the cdrmgia In these
circumstances, it is unacceptable to claim that@nganization was
responsive to the complainant’s concerns.

9. In terms of the formal complaint filed with the &vance
Panel, as mentioned above, WHO states that thettikem to bring it
to a conclusion was due to a backlog of cases #mel grave and
ongoing medical condition” of Mr B.

10. To the extent that the Organization attributes tieday
in processing the harassment complaint to Mr B.&slical condition,
the Tribunal makes the following observations. Aligh a summary
of the complaint was prepared and sent to the Rir&general
and a copy thereof to Mr B., the first step in fh@cess, namely,
constituting a Panel to examine the complaint, matstaken until the
end of June 2007, approximately 16 months afterfiliregy of the
formal complaint. No explanation is offered for tlaet that once the
Panel was constituted it took until the end of kBaby 2008 to resolve
a straightforward question of receivability. It wasly then that
the Grievance Panel advised that it would proceeth wa full
investigation and that since Mr B. had only givenrdtial response he
would be given an opportunity to respond fully te tomplaint. Up to
that point, it cannot be said that the delays wieileto Mr B.’s medical
condition.

11. It would appear that in March 2008 the Panel wrtme
Mr B.'s counsel and advised him of his client'shtigo submit a
reply within 30 days. He was also asked to provigeto-date
information regarding his client's medical conditioFollowing an
exchange of correspondence and receipt of a medegdrt on
31 July, the Director-General reached the decittiah was conveyed
to the complainant on 10 October 2008. At besgny delay can be
attributed to Mr B.’s medical condition, it was natore than five
months.

10
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12. The question remains whether Mr B.’s medical incépéo
participate in the investigation justified its teémation. It must be
observed at this point that the state of Mr B.'sltieat the material
time is based on assertion only. The Organizatasriot tendered any
evidence in support of its assertions. Given itsitmmn that it was
actively monitoring Mr B.’s medical condition, itould be expected
that evidence in support of the assertion woulceHzeen adduced.

13. The Tribunal notes that the WHO Formal Process for
Harassment Allegations at Headquarters contempldled the
investigation will be continued even if the allegedrasser has not
filed a response to the complaint. If this were that case, an alleged
harasser could undermine an investigation by simplysubmitting a
response. However, that is not what happened iprénmgent case. In its
communications with the complainant and in its sissions, WHO
characterised Mr B.’s response of 14 March 200brdg being an
initial response. This characterisation is notrefytiaccurate. Although
Mr B. referred to his letter as an initial resparige letter is in fact a
detailed foot-noted response to the complaint tdetls with
procedural matters, issues of receivability and dueress, and the
merits of each of the complainant’s allegations.

14. In these circumstances, WHO was obliged to contitinge
investigation in accordance with the process aldished to deal with
harassment complaints. By terminating the investigaWHO put the
interests of the alleged harasser ahead of tho#fgecfomplainant. In
circumstances such as these, the Organization liagyato provide
both sides with an equal opportunity to presenirtibase and to
challenge the positions being advanced by the opazsty to the
dispute. The inequality stemming from the termiomatiof the
investigation is well illustrated in the presenseaAs noted above,
despite the defendant's assertion to the contmaoy, only has the
alleged harasser been given an opportunity to geova detailed
response, which the complainant has had no opptyrtisnchallenge,
he has also submitted lengthy statements from othéividuals
challenging the complainant’s credibility. The cdaipant has been

11
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denied the opportunity to challenge these statesnentto adduce
evidence in response.

15. It must also be added that, even if the investigatiad
not been terminated, the long delay seriously comgsed the
integrity of the investigative process. In addititsm the diminishing
recollection of events with the passage of timeaepial withesses are
no longer available. As well, with the passageimkt it may be that
those individuals in the Administration responsilide ensuring the
protection of the staff member concerned are naydonwith the
Organization. If so, this would effectively prectudny accountability
for the failure to protect a staff member if a fimgl of harassment were
to be made.

16. In Judgment 2642, under 8, the Tribunal framed the
obligations of an international organisation in tbkowing terms:

“In Judgment 2552 the Tribunal pointed out that accusation of
harassment ‘requires that an international orgénisaboth investigate
the matter thoroughly and accord full due proceass protection to the
person accused’. Its duty to a person who makekim of harassment
requires that the claim be investigated both proyrgutd thoroughly, that
the facts be determined objectively and in theierall context (see
Judgment 2524), that the law be applied corredtigt due process be
observed and that the person claiming, in goodh,fait have been harassed
not be stigmatised or victimised on that accoue¢ Gudgment 1376).”

17. In terms of the consequences flowing from the brezfcan
organisation’s duty of care, in Judgment 2654, unfjehe Tribunal
made the following observation:

“By failing to conduct an inquiry to determine thalidity of such serious

accusations, the defendant breached both its dutgre towards one of its

staff members and its duty of good governance,etherepriving the
complainant of her right to be given an opportutdtyprove her allegations.

This attitude is liable to have caused seriousrynjuhich the indemnity

awarded at the proposal of the Appeals Board doesmtirely redress.”

18. In the present case, there were serious allegatibrizoth
sexual and psychological harassment. By failingd&al with the
informal complaints in a manner consistent with atsn policy, by

12
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failing to conduct an investigation in a timely man when a formal
complaint was filed and then by terminating theestigation, WHO
breached its duty of care toward the complainard eaused her
serious injury. The offer of compensation of 10,@Wiss francs does
not adequately compensate the injury accruing fiteerlong delay and
the termination of the investigation. Accordinglthe impugned
decision will be set aside. The complainant istkatito an award
of moral damages in the amount of 30,000 francs|usive of
the amount awarded by the Director-General. As d¢bmplainant
was from time to time represented during the cowkéehe failed
investigation, it is appropriate to award coststfmat and the present
proceedings in the amount of 3,000 francs.

DECISION

For the above reasons,

1. The Director-General’s decision of 10 October 2i308et aside to
the extent that it did not award the complainantertban 10,000
Swiss francs as moral damages.

2. WHO shall pay the complainant moral damages inatheunt of
30,000 francs, inclusive of the amount awardedHhey Director-
General.

3. It shall also pay her costs in the amount of 3 @fcs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 4 Noven#@&r0, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusegerbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.

Mary G. Gaudron
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Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet
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