Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2972

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr R. B. and BIrB. against
the European Patent Organisation (EPO) on 5 Dece@®@8 and
corrected on 16 January 2009, the EPO’s reply oMay, the
complainants’ rejoinder of 6 July, and the Orgatiugés surrejoinder
of 15 October 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmié¢do order
hearings, for which none of the parties has applied

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainants, both of whom have Dutch natibpalare
permanent employees of the European Patent Offitke—EPQO’s
secretariat — who work in the security servicesesurity officers at
the EPO’s premises in The Hague. Mr B. joined tROEn April 1991
and Mr B. in January 1990. They were informed reSpely on 28
March 1991 and 9 January 1990 that, in accordanidé the
Presidential Instruction of 18 January 1979, they receive a flat-
rate allowance (commonly known as the “Van Bentlalowance”)
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amounting to 34.37 per cent of their monthly basitaries for work
performed outside normal working hours and on nonking days.

On 10 May 2005 the President of the Office issuedi@ines for
shift work in security services, which supersedezldbove-mentioned
Presidential Instruction as from 1 January 2006n+that date, night
shifts were outsourced and the new normal workiogy & for security
staff were from 7.30 a.m. to 4 p.m., Monday to ByidSecurity staff in
The Hague were required to perform their dutiea imermanent shift
pattern concentrated from 7 a.m. until 10 p.m., Naonto Friday, and
from 7 a.m. to 3.30 p.m. on Saturdays, Sundayspadic holidays.
The hours worked were considered as shift workiwitie meaning of
Article 58 of the Service Regulations for Permartemployees of the
European Patent Office, according to which permaremployees
doing shift work are entitled to compensation
in the form of time off or of payment per hour difswork performed.
Employees who, like the complainants, choose fil@@ompensation,
receive an allowance which represents either OedXent or 0.04 per
cent of the annual basic salary per hour, depermtinghen shift work
is performed. Article 5 of the Guidelines providks transitional
measures applicable to those holding a post on nualg 2006
consisting of the payment of a temporary, digressiNowance, which
aims at alleviating the sudden financial impactt tthee outsourcing
decision might have.

The complainants were notified on 18 May 2005 thiad
Presidential Instruction of 1979 would be replabgdthe Guidelines
for shift work as from 1 January 2006 and they inexgk additional
information concerning the reorganisation of theusigy services. On
16 August the complainants wrote to the Presidéwmtlenging the
decision of 18 May, each alleging that there wece convincing
reasons for changing their working arrangementgairticular given
that the premises in The Hague would remain oper 40 p.m. in
2006. They both asserted that they had an acqugketto continue to
work under the previous arrangements and to be paitht-rate
allowance for shift work performed outside normabrising hours.
Consequently, they each requested that the Présidémnstruction
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remain applicable and that they be awarded moratadas, plus
interest, and costs. They added that, in the ethaittheir requests
were rejected, their letters should be treated nitsating internal
appeals.

In its opinions of 23 June 2008 the Internal Appégabmmittee, to
which the matters had been referred, noted thasides concerning
internal restructuring fall within the Presidentliscretion and that, in
accordance with Article 55(3) of the Service Retjaies, the President
is entitled to determine the working hours of pems@ employees
engaged in particular duties, such as security, stdér consulting the
relevant joint committee. It observed that in tb&se the relevant
committee had been consulted. The Committee also
noted that Article 55 of the Service Regulationgcoading to
which working hours may be modified, constituteandition of
employment; thus, the complainants had no acquiigdtt to work
night shifts. It nevertheless found that the Offieel acted in breach of
the principles of the protection of legitimate esions and
proportionality when deciding to abolish the VamBgm allowance
on the basis of the Guidelines. Having received ahewance for
several years, the complainants were entitled peebthat they would
not, following restructuring, incur any loss of nioial earnings as long
as they were doing shifts outside normal workingreoAccording to
the Committee’s calculations, despite the paymenf o
the transitional allowance, the complainants wdogdearning 10 to
20 per cent less in the long term than if they vailein receipt of the
Van Benthem allowance. In each case the Committemimously
held that, by virtue of its duty of care, the Offishould guarantee
that the complainants receive their nominal saésyat 31 December
2005, factoring in the last salary adjustment. Timeant that the
formula for calculating the allowance payable bgue of Article 5 of
the Guidelines had to be adjusted to ensure thatstim of the
transitional allowance, the monthly basic salargl #re standard shift
allowance would be no less than the complainantsithly nominal
salary on 31 December 2005, that is to say theclssdary plus the
Van Benthem allowance. The Committee recommendés ialia
that the complainants should be reimbursed the surhgaid, plus
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interest, backdated to 1 January 2006. It also mewended that
the complainants be paid their costs. A minoritytled Committee’s
members considered however that the complainantddéibe awarded
moral damages.

By letters of 21 August 2008 each complainant wiéarined that
the President had decided to allow their respectippeals in part.
Consequently, as from 1 January 2006, the transitiallowance paid
under the Guidelines would be calculated in suevaeg that, in total,
the monthly basic salary, the regular shift worlowhnce and the
transitional allowance would correspond to the m@hvalue of their
monthly salary on 31 December 2005 (i.e. basicrgglus the Van
Benthem allowance taking into account the lastrgadjustment). The
respective arrears would be paid to them as soposmsble with 8 per
cent interest per annum. The nominal guaranteedysafould be paid
in the above manner until such time as the totathefbasic salary,
shift allowance and transitional allowance due unihee amended
Guidelines exceeded this amount. The Presidentdurdecided that
the complainants should be reimbursed reasonalsks,cdut that all
other claims should be rejected. The complainaath empugn their
individual decision of 21 August 2008.

B. The complainants submit that the reasons giveinfarducing the
Guidelines were “specious and fallacious” and tli@ipwing their
entry into force, the situation in the securityvéezs has deteriorated.
They explain that between 1 January 2006 and 21u#tug008 the
“temporary allowance” which replaced the Van Benthallowance
was progressively reduced in line with new increassary scales and,
in the case of Mr B., also as the result of a pitiono Thus, the sum of
the basic salary and the “temporary allowance” sitbva shortfall
compared to the nominal salary in December 200% 3iortfall was
made up in part by the complainants working extars.

They dispute the interpretation of the Office aswbat the
guarantee of a nominal salary implies. They adbat{ further to the
impugned decision, the guarantee has been intetheet effectively
freezing their earnings for an indeterminate peridtley contend
that they are entitled to expect that no loss ohinal earnings will be
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incurred as long as they continue working outsidemal working

hours. The only reasonable and just interpretatiothe guarantee of
a nominal salary must be that the guaranteed nénsimary is a

minimum. The complainants also argue that, haviageived an
allowance for shift work performed outside normauts for several
years, they had a legitimate expectation of coimipto increase their
earnings by working outside normal hours and onwmorking days.

To support their view, they point out that the Galiides provide for
different additional rates for hours performed oeekends and public
holidays.

The complainants further contend that they havaaguired right
to perform night shifts, particularly given thatght shifts were not
abolished, but merely outsourced, following thetrteguring of the
security services. Mr B. worked night shifts for Jears and
Mr B. for 18 years, and their salaries were catedlaon that basis;
consequently, their financial planning took thateneént into
consideration. They also claim an acquired righbéaremunerated in
accordance with the long-standing Van Benthem alme. They
point out that the Presidential Instruction of Hadary 1979 and the
individual decisions of 9 January 1990 and 28 M&t6B1 indicated
that the allowance was granted for shift work perfed outside
normal working hours and on non-working days; nfenence was
made to night shifts. Since they still work shiftsitside normal
working hours, they argue that they are entitledetteive an amount
equivalent to the Van Benthem allowance.

The complainants ask the Tribunal to order then§iitement
of the Van Benthem agreement” as from 31 Deceml@€5 Zand
payment of “shift work compensation” in addition tbe nominal
guaranteed salary. They seek acknowledgement byOffiee that
night shifts were not abolished and that they an& prevented from
performing such shifts despite the fact that, meotdepartments in The
Hague, permanent staff perform night shifts. Initoldl they ask to be
awarded moral damages and costs.
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C. Inits reply the EPO contends that the complaingsigeceivable
as they were filed more than ninety days from thte @f notification
of the decision of 21 August 2008.

On the merits, firstly it submits that a decisi@ncerning internal
restructuring falls within the President's disaveti and that, in
accordance with Article 55(3) of the Service Retiofes, the latter is
entitled, after due consultation of the relevanntjoccommittee, to
determine the hours of the working day and, if appate, the hours to
be worked by certain groups of permanent employagaged in
particular duties. Secondly, it denies any breddcquired rights. The
Service Regulations do not confer on staff thetriglwork night shifts
and, contrary to the complainants’ assertion, theas no such
entittement upon recruitment; consequently, thewld&ohave no
legitimate expectation in that respect. The Orgdiua stresses that
Article 55(3) of the Service Regulations was alsead force at the
time of their recruitment and, consequently, thenglainants could not
have been unaware that it constituted a conditidchesr employment.
Thirdly, it argues that it has fulfilled the duty care it owes to its staff
in granting the complainants, as from 1 January62Q0 nominal
guarantee on their salary at 31 December 2006etefore rejects the
findings of the minority of the members of the mmi@ Appeals
Committee concerning the award of moral damaggdaemng that it
made serious efforts to find a suitable solutiartifie complainants.

D. In their rejoinder the complainants assert thatdbmaplaints are
receivable since the date to be taken into coreiider is the date of
receipt of the notification of the impugned deaisidhey assert that
each of them received their individual decision nmd-September
2008, as indicated in the letter of 5 December 20@8they addressed
to the Registrar of the Tribunal, pointing out tttzgé Organisation has
not challenged their statement regarding the dateceipt.

On the merits, they stress that the vacancy ndticeheir posts
indicated that the function included working athiiglhus, night shifts
constituted a condition of their employment and evan essential
factor in the acceptance of their respective offémmployment.
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E. In its surrejoinder the EPO withdraws its objectido
receivability. It maintains that the reasons fatmecturing the security
services were comprehensible and justified and ttmatreasons for
replacing the Presidential Instruction of 18 Japud©79 were
objective. It adds that, in any event, the Insiorcivas not part of the
complainants’ conditions of employment as they wgven a standard
offer of appointment in which no reference was maaethe said
Instruction, which they did not receive until aftévey had accepted
their respective offers. The Organisation reiterdfgat the nominal
guaranteed salary was paid until such time as tima sf their
respective basic salary, shift allowance and ttemsil allowance due
under the amended Guidelines exceeded this am8ubsidiarily, it
adds that, according to the Tribunal's case law,oeganisation is
free to determine the pay of its staff provided textain requirements
arising from general principles of internationalikiservice law
are met. Given that the Guidelines ensure objectatable and
foreseeable results, there is no reason to caest.

CONSIDERATIONS

1. The complainants joined the EPO as security ofigerl990
and 1991, respectively. Each had answered a vacaiioge indicating
that the work included work at night and on weelseedo mention
was made of that requirement in the contracts tthey signed when
entering service. When they joined, each was inéoritinat he would
receive a flat-rate allowance, known as the “VantBem allowance”,
equal to 34.37 per cent of his basic monthly salfmy working
“outside normal working hours and on non-workingsfa(Translated
from the French text of decisions of
9 January 1990 and 28 March 1991, applicable toctmaplainants
individually.)

2. Until the end of December 2005, the complainantshea
worked rostered shifts, including night shifts, aemth was paid the
Van Benthem allowance. Following consultation withe Local
Advisory Committee, it was decided that, as frondahuary 2006,
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the work performed by security officers on nightiftslwould be

outsourced, the Van Benthem allowance abolished] aew

Guidelines introduced for shift work. Under thoseid&lines, security
staff were required to work a permanent shift patteetween 7 a.m.
and 10 p.m., Monday to Friday, and between 7 antd.330 p.m. on
Saturdays, Sundays and public holidays, with nomwwaking hours

defined as between 7.30 a.m. and 4 p.m., Mond&yitiay. Shift work

was to be compensated in accordance with Artic(2)58f the Service
Regulations. So far as is presently relevant, krti8(2) provides for
time off in lieu or for 0.01 per cent of annual loasalary per hour for
shift work between 7 a.m. and 10 p.m., outside @brhours, on
working days, and 0.04 per cent per hour for shitk between 10
p.m. and 7 a.m., on working days, and for shiftkvan non-working

days. It appears that it was agreed at an earlgesthat the
complainants would receive monetary compensatitimerathan time
off in lieu. And it appears from the GuidelinestttfZe maximum shift
allowance that would be payable was 11.02 per aEntonthly basic
salary. The Guidelines also provided for the paym@na reducing
transitional allowance until 2010 or until it wa,effect, absorbed by
increases in basic salary.

3. The second complainant received 0.05 euros mokealyyof
monthly salary in 2006 but received 145.27 eurss len 2007. It
appears that, but for the decision now impugnedwoeld have
received 290.53 euros less by way of monthly saiar008 and
428.83 euros less in 2009. In the case of the fioshplainant, he
received 117.35 euros less by way of monthly salar2006 and
259.05 euros less in 2007 and, it appears, thatdudd have received
265.67 euros less in 2008 and 192.19 euros les2009. The
differences are or would have been even greatethforyears 2007,
2008 and 2009 if calculated by reference to in@eas basic salary
that have occurred since 2006.

4. In August 2005 the complainants lodged internal ey

with respect to the decisions to apply the Guidslino them. Each
claimed an acquired right to work night shifts, meynt of the Van

8



Judgment No. 2972

Benthem allowance, moral damages, interest and.closieach case,
the Internal Appeals Committee unanimously recondadnthat, so
long as the staff member concerned was workingssaiftside normal
working hours, the transitional allowance shouldaogusted so that
“the sum of the transitional allowance, the monttégic salary and the
standard shift allowance was no less than [his]thigr...] salary on

31 December 2005 (]...] factoring in the last saladjustment)”. In

each case, it was also unanimously recommended alig that

the complainant be paid his costs but that othentie appeal be
rejected. A minority also recommended payment déast 2,000 euros
as moral damages. In each case, the Presidene @ffice accepted
the unanimous recommendation with respect to thestdent of

the transitional allowance and costs but otherwégected the appeal.
The complainants were so informed by letters d2tkedugust 2008.

Those are the decisions impugned in the complao&fre the

Tribunal by which the complainants maintain thérokamade in their
internal appeals.

5. The main argument advanced by the complainantfias t
they have an acquired right to work night shiftd,dan consequence, to
receive payment of the Van Benthem allowance caledl by
reference to their basic salary as adjusted frome tito time.
Alternatively, they argue that they have an acqlunight to the Van
Benthem allowance, calculated by reference to thagic salary, by
reason that they continue to work “outside normatkng hours and
on non-working days”, as specified in the individdacisions made
with respect to them when or shortly after theygal the EPO.

6. An acquired right is breached when “an amendment
adversely affects the balance of contractual otiga by altering
fundamental terms of employment in considerationwdfich the
official accepted an appointment, or which subsatiyénduced him
or her to stay on” (see Judgment 2682, under 6aduired right may
derive “from the terms of appointment, the staffesuor from
a decision” (see Judgment 2696, under 5). In thee caf each
complainant, a decision was taken when or shoftr e joined the
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EPO that he would be paid the Van Benthem allowdacevorking
“outside normal hours and on non-working days”. §haad contrary to
the submissions of the EPO, the fact that that meisspecified in the
employment contracts is not determinative of thestjon of acquired
rights. However, there is a difficulty with the ot that the
complainants have an acquired right to work nigiifts

7. At all relevant times, Article 58 of the Service geéations
has conditioned the performance of regular shiftkw@t night, on
Saturdays, Sundays or public holidays” on “the emaes of the
service or safety rules”. Obviously, the exigen@éshe service may
vary from time to time. Further, an internationafganisation
“necessarily has power to restructure some orfatsalepartments or
units, including by the abolition of posts, [...] atie redeployment of
staff” (see Judgment 2510, under 10). The notionedEployment is
apt to include not only assignment to differenttppdut also the
assignment of new or different shift work patter@f course, a
decision to assign different shift work patternsyrb& challenged on
the same ground as any other discretionary decillid; suggested in
the present case that the decisions now in issaeldibe set aside
on the grounds that the Local Advisory Council wast properly
consulted before the new Guidelines were introducidt the
decisions were not taken in good faith and involuadqual treatment.
However, there is no evidence to support any cfdlgropositions and
they must be rejected.

8. Once it is accepted that an organisation has a righssign
new or different shift work patterns, it followsatha particular shift
work pattern cannot constitute an acquired righoweler, that
consideration does not apply to an allowance. I§ wecognised in
Judgment 666 that “an allowance may form an esaepért of the
official’'s contract [...] and its abolition woulchérefore constitute
breach of [an] acquired right”. However, it wasoatgid in that case
that an official “has no acquired right to the attamount of the
allowance or to continuance of any particular mdtbb reckoning it.
Indeed, he must expect these to change as circocestghange”. The
decisions now in question operate to maintain &wahce in excess
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of what would be paid if only Article 58(2) of ttf&ervice Regulations
were applied, but less than what would be paithificcordance with
the decisions made with respect to each complaiwhen or shortly
after he joined the EPO, it were to be calculated@4a37 per cent of
basic monthly salary as adjusted from time to tif®@ven that
circumstances have changed insofar as the comptairme longer
work night shifts and, given also that they haveasmuired a right to
do so, it is impossible to conclude that they hameacquired right to
an immutable allowance calculated at 34.37 per eEbaisic monthly
salary.

9. Although the complainants do not have an acquiiglt to
an immutable allowance calculated at 34.37 per oértheir basic
monthly salary, it appears that the EPO has atatles accepted that
they are entitled to some transitional allowaneg tould cushion the
effect of an immediate reduction in earnings. Thecgge basis on
which it accepted that obligation is not clear. Hdoer, the Internal
Appeals Committee based its recommendation on d¢neplainants’
legitimate expectations. In the present case, tvaea long-standing
practice of requiring the complainants to work nigthifts and of
paying them a substantial allowance on that accoAsitthere was a
continuing need for the performance of security kvat night, the
complainants presumably expected that the praetimeld continue
indefinitely. However, that expectation was not@uped by the Staff
Regulations and was at odds with the EPO'’s righdagsign different
patterns of shift work. Leaving aside any questmh legitimate
expectation, the EPO must have known that the caimgohts had
entered into financial obligations on the basisthad practice which
was long-standing. In a context where there wasnéirmuiing need for
security work to be performed at night, it had &aydaf care to ensure
that the new arrangements did not cause finanaraship to them.

10. The obligation to ensure that the new arrangemeiatsot
cause financial hardship to the complainants wad &nentirely
independent of the EPO’s obligation to pay the dampnts the full
amount of their basic salary as adjusted from timéme. The latter
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obligation is fundamental and there is no basisvbich any part of
basic salary can be set off against the obligatioensure that there
was no hardship to the complainants as a resuthieofthanged shift
patterns. Neither the transitional allowance agioailly paid to the
complainants nor that subsequently paid in accamlawith the
recommendations of the Internal Appeals Committezsgrved the
complainants’ basic salary as adjusted from timdirtee. The only
reasonable way the EPO could discharge its dutyacé to cushion
against financial hardship was to pay by way ofbwidlnce the
difference between the actual amount of the VantlBan allowance
as at 31 December 2005 (1,206.32 euros in the obdee first
complainant and 1,354.54 euros in the case ofdbensl) and the shift
allowance payable in accordance with Article 58¢2)the Service
Regulations until such time as the shift allowasteuld equal or
exceed the actual amount of the Van Benthem alloevgraid on 31
December 2005. It follows that the decisions ofAfgust 2008 will
be set aside and orders made for the payment tocesplainant for
so long as he works shifts outside normal workiraurl, of an
allowance in accordance with these reasons lesse thoms already
paid in accordance with the recommendation of tiierhal Appeals
Committee. The EPO must pay interest on the resuttifferences at
the rate of 8 per cent per annum from due date# th&t date of
payment.

11. As the EPO has at all stages accepted that sonwsipro
had to be made to cushion the effect of the nevk\poactices, moral

damages are not warranted. The EPO must pay eagblaioant costs
in the amount of 750 euros.

DECISION

For the above reasons,

1. The decisions of 21 August 2008 are set aside.
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2. The EPO shall pay each complainant an allowancdrdacest in
accordance with consideration 10 above.

3. It shall also pay each complainant costs in the wrhoof
750 euros.

4. The complaints are otherwise dismissed.

In witness of this judgment, adopted on 29 Octd&fd0, Ms Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet
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