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110th Session Judgment No. 2966

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr Y At against the
United Nations Industrial Development Organizat{oiNIDO) on 24
February 2009 and corrected on 30 March, the Ozgéoin’s reply of
6 August, the complainant’s rejoinder of 22 Septerdnd UNIDO'’s
surrejoinder of 23 December 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this case are given under A dgdent 2965,
also delivered this day, on the complainant’s festnplaint. In the
instant case he impugns the decision of 19 Nover2bB88 insofar
as it dismisses his first appeal, that of 22 Oatd07, which was
directed against the decision to reassign him tagBak for four years
as from 1 September 2007.

B. The complainant contends that his first internapesgb was
submitted within the prescribed time limits. He kps that he
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did not receive the memorandum of 15 August 2007ficaing his

reassignment to the field until 28 August, as hd haen unable to
consult his e-mail before that date, because he bdemh sent on
mission to Africa. He draws attention to the facatt in order “to
forestall any trickery on the part of the Admingdion”, he lodged
another appeal on 18 December 2007, but it hadbe®t taken into
account. He adds that he never agreed to the cdtiposf the Joint
Appeals Board and alleges that the rules were dthig order to
permit the selection of members favourably incliniedvards the
Administration.

On the merits, the complainant expresses his sarghiat, as a
specialist on Africa, he was transferred to Asiegtuntly” and that, in
doing so, the Director-General displayed “eagerndsshis view, the
fact that it was not until 28 August that he wadifred of the final
decision to reassign him to Bangkok with effectrrb September 2007
is an “obvious formal flaw”. He asserts that he baen subjected to
a disguised disciplinary measure on account of fbisner Staff
Union activities. In his opinion, the Director-Geaktook a decision
regarding his “involuntary, unilateral [and] prentated transfer”
which was of no particular benefit to him and whpsepose was “to
stymie [his] chances of promotion”, to harm himaficially and to
humiliate him. He emphasises that the post to whiehwas to be
transferred was advertised only after his “wrong®imination”, at
which point he discovered that it was in fact a IBx&l post which had
been “adjusted” to the P-4 level for the occasion.

The complainant submits that he implicitly acceptiee transfer
offer when he proposed the deferral of its prattioplementation and
he regrets that the Administration rejected thigppsal out of hand.
He denounces a “dictatorial personnel managemecegdure based on
intimidation and isolation” and he says that he Viased with “a
working atmosphere poisoned by harassment”. lopiision, transfers
to the field are always “voluntary and aimed at rpotion”,
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an approach which seems to have been called intstign by the
“double standards” introduced by the Director-Gahdghrough the
latter’'s insertion in paragraph 27 of the bulletih21l April 2006 on
field mobility policy of provisions making it podde “to legalise
misuse of authority” and to carry out transfersthwtbtal impunity”. In

his view, the “general clause” enabling the Diregk@neral to
reassign the Organization’s staff members to angtion whatsoever
must be regarded as null and void, for it is “tegesping” and may
thus give rise to abuse of authority.

The complainant further accuses the Administratibbad faith in
that it took advantage of the fact that he was dssion to discredit
him and tarnish his reputation by informing sevetalleagues of
the contents of the memorandum of 15 August 200¥¢clwwas not
classified as “confidential”. He adds that UNID@ated him unfairly,
because his transfer was unwarranted and unnegedssstly, the
complainant draws attention to the fact that theeptolleagues who
had been selected for transfer to the field hadpatitical” support,
and he criticises the Director-General for discniating against them.

The complainant asks the Tribunal to set aside ittgugned
decision and to order that his rights be restokgith“at least the rank
of a diplomat”. He also asks for reinstatementhat ©rganization’s
Headquarters and compensation with interest for thaterial
injury suffered, including the payment of a terntioa indemnity.
Subsidiarily, he asks for payment of the salarpvednces and “related
benefits” he would have received during the fouargehe should have
spent in the field, plus interest, until he reactetgsement age, and the
payment of the above-mentioned indemnity. He furtheks the
Tribunal to set aside the bulletin of 21 April 2006 failing that,
paragraph 27 thereof. He also requests it to dd##DO to announce
that “it undertakes to remedy the injury sufferedy Hall
the other members of staff subjected to the umagteliscriminatory
decision-making” of the Director-General, to pulsé the judgment
adopted in this case and to send a letter to aficéi Heads of
State, inter alia, “re-establishing [his] honourddhis] probity” and
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containing an official apology. He further claim®,000 euros in
compensation for each month that has elapsed fomtbral injury
suffered and damage to his reputation, as welbatscLastly, should
his complaint be dismissed, he would like the Tm#luo ask the Staff
Union to reimburse his expenses.

C. Inits reply UNIDO asks the Tribunal to order tlwnger of the
complainant’s two complaints.

It takes the view that the present complaint iscieivable. It states
that, although the complainant was on mission asmfr
16 August 2007, he was able to consult his e-nzaij indeed he
did so on 20 August. In these circumstances, itsicens that the
complainant received notification of the memorandoiril5 August
2007 the following day, and that the 60-day period appealing —
stipulated in Staff Rule 112.02(b)(i) — thereforeded on 15 October
2007. However, the complainant did not lodge hist fappeal until
22 October. It explains that he could have exprebigopinion on the
composition of the Joint Appeals Board and thahefdid not avall
himself of this opportunity, it was because he hadobjections. In
addition, it points out that none of the rules gouag the composition
of the Board has been amended.

On the merits, the Organization states that th# Biegulations,
the Staff Rules and the bulletin of 21 April 2006acly establish that
the Director-General had the authority to reastigncomplainant to a
field post. It denies that he implicitly accepteds hransfer and
considers, on the contrary, that he plainly refugeidom the outset.
It rejects as unfounded the allegations that itheds to humiliate,
punish, harass or isolate the complainant in higkwib submits that
the fact that a P-3 level post was subsequentlyerided does
not mean that the decision to transfer the comafdinio the field
was discriminatory or taken for an improper purpdseits opinion,
this decision would, on the contrary, have improveésl promotion
prospects. It adds that, once it had set the datehe transfer, the
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Administration had no cause to alter its decisiamless the
complainant put forward compelling reasons, whieHdiled to do.

Lastly, UNIDO argues that, since the non-renewal tbé
complainant’s contract was justified and proper, damnot ask for
reinstatement. It considers that his other claimes iereceivable or
groundless, or that they exceed the Tribunal’'s aienre.

D. In his rejoinder, as he did in the context of lmistfcomplaint, the
complainant objects to the joinder of his two commls and asserts
that the Organization’s reply is tainted with sedéormal defects.

With regard to receivability, he explains that first appeal was
in fact directed against the decision of 31 Aud@@7 not to renew his
contract and that it was therefore receivable. bfgends that, for the
Tribunal, “electronic documents are of no legalugdlunless they are
accompanied by a document whose receipt is offjciatorded.

On the merits, he enlarges upon his pleas andsen&sv claims.
In particular, he increases by 5 per cent the amofithe pecuniary
claims put forward in his complaint owing to theéb&gnce of internal
and external supervision and oversight by the MenBtes of
the Director-General's capacity to include in tesisd regulations
procedures discriminating against staff membersdihgl acquired
rights and protected as Staff Union representdtives

E. In its surrejoinder the Organization reiterates riesjuest for
joinder. It rejects the complainant’s allegatiohattits reply is tainted
with several formal defects.

On the issue of receivability, it emphasises thatdomplainant is
displaying bad faith. It draws attention to thetfdmat his first internal
appeal was clearly directed against the decisioaSofAugust 2007.
Moreover, it points out that in Judgment 2677 thibdnal found that
e-mail was a valid means of notification.

On the merits, UNIDO maintains its position in full
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CONSIDERATIONS

1. In his second complaint, filed with the TribunaRggistry on
24 February 2009, the complainant impugns the MireGeneral’s
decision of 19 November 2008 insofar as it disndsbes appeal
against the decision to reassign him to Bangkok.

2. The Organization requests the joinder of this caimplwith
that filed by the complainant on 23 February 2009.

For the reasons set forth in Judgment 2@éb/ered this day, the
Tribunal does not consider it appropriate to acdedhis request.

3. Facts relevant to this dispute are given in thevabo
mentioned Judgment 2966, which reference should be made.

4. In his rejoinder, the complainant challenges tremirability
of the Organization’s reply, as he did in his ficemplaint, alleging
that it is tainted with several formal defects whighould lead to its
rejection.

However, for the same reasons as those stateddgmint 2965,
the Tribunal considers that there is no reasorintatke account of this

reply.

5. The Organization argues that the complaint is @ineble
under Article VII, paragraph 1, of the Statutelod Tribunal as well as
the case law. It states that the memorandum of Lfust 2007
confirming the complainant’s reassignment to tleddfiwas received
by him on 16 August and that, pursuant to StaffeR112.02(b)(i),
he should have submitted an appeal to the Joine&lpBoard within
60 days of that date, i.e. by 15 October at thestatSince his appeal
was submitted on 22 October, it was out of time.

6. To counter this objection to receivability, the quainant
argues that his appeal was filed within the prégditime limit,
because the period available to him to refer thétendo the Joint
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Appeals Board must be calculated as from the datewbich he
received notification of the decision of 31 Aug@607 informing him
of the non-renewal of his contract.

He says that, in any case, his appeal was “updatediodged”
with the Board on 18 December 2007, after he recksonfirmation
of the decision of 31 August 2007 in the memorandam
23 November 2007, and that he thereby “anticipaded took
corrective action” in respect of the Organizatioptgections within
the prescribed time limits.

He contends that e-mails are of no legal value ssnthey are
accompanied by an official document serving ascma@vledgement
of receipt and that, in addition, he had no acdesshe Internet
between 16 and 27 August 2007 and could not therefonsult his
e-mail, because he was on mission in Africa.

7. First it must be made clear that the Tribunal wile only on
the issue of whether or not the internal appe&20ctober 2007 was
irreceivable, as contended by the Organizationciwhéquests that the
complaint seeking the setting aside of the decismmeassign the
complainant to Bangkok be declared irreceivablehat account. All
arguments relating to events subsequent to the isslom of this
appeal will thus be disregarded.

8. The Tribunal notes that the decision forming thbjett of
the above-mentioned appeal is that of 21 June 20@rming the
complainant of his reassignment to Bangkok, whids wonfirmed
by the memorandum of 15 August 2007, after he hettew to the
Director-General to challenge it on 3 July 2007.

The Organization asserts that the complainant wéfed of the
memorandum of 15 August 2007 by means of an eseail to him on
16 August and that this memorandum was also hatabi$ secretary
on the same day.

The complainant disputes the validity of such mdiion, as
did the Joint Appeals Board, which considered snré@port that using
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e-mail to communicate such an important decisioreassignment
to the field was unacceptable. That is why it degrttee date of
valid notification to be that on which the compkain returned to
Headquarters at the end of his mission and whgdtaded the appeal
to be receivable. However, apart from the fact,that principle,
the Tribunal deems notification by e-mail to be idal(see
Judgments 2677, under 2, and 2947, under 12),rlyeqoiestion that
arises in the instant case, in order to deterntinebeginning of the 60-
day period in which the complainant could refer hegtter to the Joint
Appeals Board, is that of the date on which henleaf the disputed
decision.

9. The complainant stated in his internal appeal stibchon 22
October 2007 that he was challenging the decisfdtboAugust 2007
and that he had received that decision only on @§u&t 2007 on his
return from Africa, where he had been on missiaamfrlé to 27
August. Indeed, he claims that during that offigi@iksion he had no
access to the Internet.

10. The Tribunal cannot, however, accept the complaiman
allegations because, apart from the fact that iclear from the
submissions that, during his mission, the complatiséayed in hotels
with Internet access and that, in these circums&nit is improbable
that an international civil servant of his levelutmb have spent days
without consulting his e-mail, these allegatione arontradicted
by evidence in the file showing that he accessedofficial e-mail
account on 20 August 2007 and that he did not hbg it again until
his return to Headquarters.

The Tribunal concludes from the foregoing that teenplainant
plainly learnt of the decision of 15 August 2007 2thAugust 2007 at
the latest.

11. Since notification of this decision should thusrbgarded as
having taken place on 20 August 2007, the 60-dapgetipulated by
the relevant provision of the Staff Rules musteffiene be computed as
from that date.
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As the complainant lodged his internal appeal o®2ber 2007,
i.e. more than 60 days after 20 August 2007, thppeal was
irreceivable because it was filed out of time.

12. The Tribunal's case law establishes that, if aneappvas
time-barred and the internal appeals body was wtonbear it, the
Tribunal will not entertain a complaint challengitite decision taken
on a recommendation of that body (see, for exanduidgments 775,
under 1, and 2297, under 13).

It follows that the complaint filed on 24 Februd909 must be
declared irreceivable.

13. As the complaint is irreceivable, it must be disseid without
there being any need to rule on its merits.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 11 Novemi2€ro,
Mr Seydou Ba, Vice-President of the Tribunal, Ma@e Rouiller,
Judge, and Mr Patrick Frydman, Judge, sign belewjal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



