Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2963

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms L. L. S. agdi the
International Telecommunication Union (ITU) on 2@biFuary 2009
and corrected on 17 March, the Union’'s reply of XAe, the
complainant’s rejoinder of 10 November 2009 and tA&J)'s
surrejoinder of 4 March 2010;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;
Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Spanish national born in 1974,former staff
member of the ITU. She joined the Union in April 020 under
a special service agreement. In 2005 she workecarusldort-term
contracts and she was subsequently granted a tixed-contract
from 1 February 2006 to 31 January 2008 as a Radimomunication
Engineer/Programmer at grade P.2.

On 22 September 2006 she exhausted her entitlamsitk leave
with full pay and on 8 November 2006 all her eatiients to
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sick and annual leave. She was thus placed onadgdeave without
pay on 9 November 2006, initially until 8 Decemi2€06, then until
15 January 2007 and, by a letter of 7 Februaryl fumther notice. On
2 April 2007 she was informed that under a lossnobme insurance
that the ITU had purchased, she would be paid aouamequal to
50 per cent of her salary for the period from 2pt8mber 2006 to
28 February 2007, but that the Union could only enalkaims on her
behalf in respect of additional periods of abseboethe basis of
medical certificates. The above-mentioned amouns paid to the
complainant in May 2007.

In the period between April and September 2007ctraplainant
had several exchanges with the Medical Servicesddeaf the United
Nations Office at Geneva (hereinafter “the Medi8alvices Section”)
regarding the conditions governing the approvalhef claims in
respect of additional periods of absence underldke of income
insurance and her entitlement to a disability bérfesm the United
Nations Joint Staff Pension Fund (UNJSPF). On Se3eiper 2007 the
Medical Officer of the Medical Services Sectionoimhed her that he
had sent a medical report to the ITU Staff Penstmmmittee, in
which he recommended that she be granted a diyabénefit. By a
letter of 12 September the complainant requesteapg of that report
and asked to be advised as to whether her medid#icates had been
approved so that she could now submit further daimder the loss of
income insurance. She was informed on
19 September 2007 that the ITU Staff Pension Cotamhad decided
to grant her the disability benefit as of 9 Novemi#906 and
subsequently, on 17 December 2007, that the UNJ@EFapproved
the award of a disability benefit.

In the meantime, on 13 December 2007, the compiaina
attempted to access the ITU intranet service b uveable to do so.
She was told by the service desk that her accoaditbeen disabled
because her contract had ended. She sought amatipiaand by a
letter of 21 December 2007 — which she received2érDecember
2007 — the Deputy Secretary-General in charge efAttiministration
and Finance Department informed her that, in acwd with Staff
Regulation 9.2, the Secretary-General had decideterminate her
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contract for reasons of health with effect from 8vBmber 2006. She
was also informed that she would receive an indgnimilieu of notice
and that, as she had been granted a disabilityfiberi effect from 9
November 2006, she would have to return the amoshts had
received under the loss of income insurance for gheod from
9 November 2006 to 28 February 2007. She was tbgsested to
reimburse the amount of 3,748.02 United Statesdoll

In a letter of 3 February 2008 to the Secretarydban the
complainant requested a review of the decisionloD2cember 2007.
Arguing that in accordance with the ITU Staff Redigdns she should
have been given a 30-day notice of termination,refjeested that the
date of termination of her contract be set at Z¥udey 2008. She also
requested that she be permitted access to heeoffer computer and
e-mail account in order to collect her personabbgings and back up
her files and records, and that she be providet witcopy of the
medical report submitted by the Medical ServicestiSe to the ITU
Staff Pension Committee. By a letter of 19 MarcB&€he Secretary-
General informed the complainant that he had ddcidereject her
request with regard to the date of termination @f tontract, but to
grant all other requests formulated in her letfe3 Bebruary.

Under cover of a letter dated 3 April 2008 the ctamant
received a copy of the medical report. On 29 Aprwas announced
through an information circular that her contraat lbeen terminated
on the grounds of invalidity. On 18 July the Chief the
Administration and Finance Department returned ¢benplainant’s
carte de légitimatiorto the Permanent Mission of Switzerland to the
United Nations Office and other international origations in Geneva
(hereinafter “the Permanent Mission of Switzerlgndiforming it that
her contract had been terminated for health reawotfis retroactive
effect from 8 November 2006. By a letter of 24 ®epter 2008 the
Permanent Mission of Switzerland notified the ccmmnt of the
retrospective cancellation of heairte de légitimation

Prior to that, on 30 June 2008, the complainantgéod an
appeal against the decision dated 19 March 2008.r&tuested that
the ITU indemnify her in full for any taxes paid byer on amounts
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received before 24 January 2008, that it reimbume medical

expenses incurred by her and that it grant her llowance for

vocational training in accordance with Appendix © the United

Nations Staff Rules. She also requested compensati legal

costs. The Administration submitted the Secretaenéal's reply
to the complainant’s appeal on 24 July 2008 and®@®september the
complainant made additional submissions. The ApBeard issued its
report on 2 October 2008. It recommended thatmplementing his
decision to terminate the complainant’s contradtoeetively, the

Secretary-General should ensure that “no unfavéeinatte is applied
to her” or that “the retroactivity carries no deteantal impact”. It also
recommended that the complainant’'s requests for dhard of

compensation, medical expenses, a vocational migiaillowance and
legal costs be dismissed.

Under cover of a letter of 7 October 2008 the Adstiation
forwarded to the complainant a copy of the Appeahfd’'s report.
In a letter of 22 October to the Secretary-Genénal complainant
protested about the fact that the Appeal Board tetdtaken into
account her additional submissions of 10 Septembémrequested that
he take a final decision on her appeal. By a lettated
1 December 2008, which is the impugned decision, Secretary-
General informed her that, in line with the AppeBbard’'s
recommendations, he had decided to maintain thdasidec of
19 March 2008. He also informed her that the ApBerd had been
contacted regarding her additional submissionsl®Bbecember 2008
she was advised that, after considering her adaitisubmissions, the
Appeal Board had confirmed, in an addendum todfort, its initial
recommendations and that on that basis the Segi®tmeral had
decided to maintain his decision of 1 December 200@ complainant
obtained her residence permit from the Swiss ailtb®raround the
same time. Having thus provided the UNJSPF witlopab residence
in Switzerland, she was advised, by a letter ob&6ember 2008, that
her benefit under the Pension Adjustment System aen
recalculated effective 1 October 2008.
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B. The complainant contends that the decision to teatei her
contract with retroactive effect was illegal anchizary to the case law,
which establishes a rule against retroactivity, eegdly when a
decision is taken to the detriment of a staff membietwithstanding
the ITU's assertion, it was not based on a conspmattice — no
evidence was provided by the Union to that effeand neither was it
based on the applicable rules. Indeed, the ITUf Rafulations and
Staff Rules require a 30-day period of notice, whihe UNJSPF
Regulations stipulate that the disability benefials commence on
separation or, if earlier, on the expiration of freed leave. Moreover,
as the Tribunal has affirmed, “[tjhe grant of amalidity pension does
not empower the organisation to make the terminateiroactive as
from the date set for the start of payment and isredard the
requirement of notice in the rules”. In fact, itgerfectly lawful for a

staff member to be retained on special leave withgay while

receiving a disability benefit. She notes thatthiéon never specified
the exact date on which the Joint Advisory Comraitteet to give
advice on the termination of her contract for ressof health and that
she has not seen evidence that such a meetingoekeplace.

The complainant argues that, as the Secretary-Gleiad no
authority to terminate her contract retroactivedis decision to do so
was tainted with abuse of authority, and it effesly cancelled her
special leave without pay status. She contends disaa result of her
retroactive termination, she suffered a substatisd of entitlements.
In particular, the period during which she couldimi a repatriation
grant and removal expenses was shortened; she ootildbtain a
residence permit in a timely manner and was thablento opt for the
local track of the Pension Adjustment System, thyeréncurring
an approximate loss of 18,000 Swiss francs;dagte de Iégitimation
was withdrawn retrospectively, leaving her in agdelimbo” without
a valid residence authorisation in the host coyrand the length of
service shown on her certificate of service wassitrably shortened
and as a result she was deprived of her status ageanational civil
servant and the associated privileges and immgnige from
8 November 2006 instead of 24 January 2008.
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She further contends that the manner in whichTheHandled her
termination was an affront to her dignity and reypioin and a breach of
her right to privacy. Specifically, she was deniadcess to her
computer and e-mail account and was thus unableéack up
her files and records, while all her personal ¢ffeeere removed from
her office without prior notification. Moreover, dhAdministration
disclosed her invalidity condition not only to tRermanent Mission of
Switzerland but also to all ITU staff and it failegroperly
to anonymise the medical report submitted to thdJ I'Btaff
Pension Committee, thereby breaching its duty afcrétion and
confidentiality and compromising her right to medisecrecy. She
considers that the unauthorised disclosure of leadtin status was
discriminatory.

The complainant submits that the internal appeadg®dings were
tainted with procedural irregularities, by reaséthe Administration’s
failure to transmit to the Appeal Board her addiibsubmissions of
10 September 2008 and the latter’s inability tosider them in due
time. In addition, she asserts that, as the retik@atermination of her
contract was illegal, she held the status of aeriv@tional civil servant
and should thus enjoy immunity from taxation upiluBL January
2008 — the date of expiry of her contract — ohat\ery least up until
24 January 2008 - the date on which
her contract would have lawfully terminated on thasis of the
notification of 24 December 2007.

She requests that the Tribunal order the ITU teemmaify her in
full for any taxes, including future taxes, levied the amounts she
received by way of “pension payments” before 241day 2008, that it
reimburse her medical expenses amounting to 4,228vss francs
and that it grant her, in accordance with Apperdito the United
Nations Staff Rules, an allowance for vocationahining in
the amount of 5,000 francs. She also claims 40,6@@cs in
compensation for the injury caused to her throughITU’s actions,
and legal costs.

C. In its reply the ITU submits that the complaintiiszceivable
because the complainant has no cause of acticen) ¢inat the effective
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date of termination of her contract caused hempry. It argues that
the rule against retroactivity is not absolute aimak the decision to
terminate the complainant’s contract with retroaeffect was neither
unfavourable nor detrimental to her, as it did inchny way affect her
rights under the ITU Staff Regulations and StafféRult also argues
that the date of termination was logical, apprdpriand in line with
the UNJSPF Regulations and the ITU’s constant jwecin addition,

it was in the best interest of the complainant,itasnabled her to
receive a UNJSPF disability benefit as from 9 Nolen006, thereby
granting her a more favourable status than thatiwsine held while on
special leave without pay or under the loss of meoinsurance.
Moreover, the requirement of notice was observedengthat the
complainant was duly notified by a letter of 21 Beber 2007 of the
reasons for the termination of her contract as from
8 November 2006 and was also paid compensatiaeurnof notice in

an amount equivalent to one month’s remuneratitie. Onion informs
the Tribunal that the members of the Joint AdvisGgmmittee were
consulted by correspondence and were invited on
4 October 2007 to submit their recommendation enctbmplainant’s
termination for health reasons by 11 October.

The Union denies that the complainant suffered ss lof
entittements by reason of the termination of hemtiaxt. It explains
that she was granted the possibility to requestmeay of the
repatriation grant and removal expenses withinreogef two years —
at her request that period could be extended to fofollowing the
date of notification of the termination decisiorurfhermore, she was
given permission to access her former office tdecolher personal
effects and back up her files and records, andiwdact invited to
contact the ITU’s social welfare officer for thairpose. However, she
did so only seven weeks after being notified. Ashte calculation of
the complainant’'s pension under the local tracktleé Pension
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Adjustment System, the defendant notes that theSPRJalone is
entitled to decide whether she would be able ta jas from
the effective date of her termination. The Uniomgums that the
complainant’s retroactive termination did not affdeer residence
status in Switzerland, and that she was able tadegesn the
country between 9 November 2006 and 21 December 20thout
encountering any difficulties in that respect.

According to the ITU, from the moment she was pliace special
leave without pay, the complainant ceased to emj@y functional
privileges and immunities associated with the stafuan international
civil servant, and it was on an exceptional basislyo
that she was allowed to keep taarte de Iégitimation Also, from
that point on she ceased to perform her dutiesaca which must
necessarily be reflected in an official documenthsas her certificate
of service. With regard to the disability benefitigh by the UNJSPF,
the Union explains that it is taxable and indeetbmatically taxed
under Swiss law, irrespective of whether the berefy holds the
status of an international civil servant. Henceg tamounts the
complainant received by way of a disability benefdguld have been
taxable even if the termination of her contract haken effect on a
different date.

The defendant denies any violation of the complaisaright
to privacy or of its duty of discretion and confidiality. It states
that staff changes, including separation from servowing to
invalidity, are announced through information cleze as a matter
of administrative practice. It also denies any gédle disclosure
of sensitive information on the complainant’'s stabé health,
emphasising that it was under an obligation to &rpto the Swiss
authorities the reason she was allowed to keep daste de
|égitimation pending the outcome of the procedure for the godra
disability benefit and that the members of the fSRa@hsion Committee
are bound by confidentiality. In effect, the compémt’s termination
was not discriminatory and neither was it harmtulher dignity and
reputation. The Union further denies the allegatifn procedural
irregularities in the internal appeal proceedings.
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D. In her rejoinder the complainant accuses the ITU baid

faith, abuse of authority and retaliation. By temating her contract
retroactively, the Union deprived her of the polisjbof having social

security cover for a period of 14 months and alsdaving further

claims made on her behalf under the loss of inconsarance.

Moreover, as she was unable to join the local traickhe Pension
Adjustment System, an unfavourable exchange rateusad for the
calculation of her disability benefit and she rgeelino interest on the
arrears. In addition, she points to irregularitiasthe proceedings
before the Joint Advisory Committee and accuses Wmion of

manipulation. She also submits that her correspwel@and personal
effects were mishandled and, in some cases, lost.

She raises the amount she seeks in compensati&® @00 francs.
She further requests that the Union be orderedittedvaw all copies
of the information circular announcing her separaton invalidity
grounds and to provide her with a complete copyearffiles, including
her medical file.

E. In its surrejoinder the ITU invites the Tribunal tbsmiss as
irreceivable the claims raised by the complainanhér rejoinder. It
refutes the allegations made therein and maintm®sition in full.

CONSIDERATIONS

1. The complainant is a former staff member of the .ITU
Her employment was terminated retrospectively tanaide with
the date from which she was granted a disabilitpelie by the
UNJSPF, namely 9 November 2006. She appealed agties
retrospectivity of her termination, arguing that keenployment either
terminated on 31 January 2008 with the expiry of fieed-term
contract, or on 24 January 2008, one month afterateived notice of
her retrospective termination.

2. The Appeal Board concluded that there was no ecilen
that the complainant suffered detriment as a resfulhe retroactivity
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of her termination but recommended that the Sewy&aneral
ensure that “no unfavourable rule [be] applied ®"hand that
“the retroactivity carr[y] no detrimental impact’Otherwise, it
recommended that the appeal be dismissed. The tSget@eneral
accepted that recommendation. His decision toefiatt is the subject
of the complaint before the Tribunal. The complainenakes claims
for compensation, an indemnity against tax, paymahtmedical
expenses, a vocational training allowance and c8éis also seeks an
oral hearing.

3. The application for an oral hearing is rejectede Thimary
facts are not in dispute and the outcome of theptaimt depends, in
the main, on questions of law that are fully argiretthe pleadings.

4. The complainant held a number of short-term cotgragth
the ITU prior to being granted a two-year fixedatecontract due to
expire on 31 January 2008. She was absent from @rodick leave for
various periods in 2006. Her sick leave entitlernemtre exhausted on
8 November 2006 when she was placed on specia leithout pay.
That leave was twice extended, the last extenseingbfrom 16
January 2007 until further notice. The complainaas informed on 2
April 2007 that she would receive 50 per cent aof salary for the
period from 22 September 2006 — when her entitlérntesick leave
with full pay came to an end — until 28 Februar@20pursuant to a
loss of income insurance policy negotiated by the,lbut that she
would have to produce medical certificates fortartabsences before
the ITU could again claim under the policy. Sheereed a payment
for that period in May 2007. No other payments waegle.

5. Between April and September 2007 the complainamt ha
various communications with the Medical Servicesti®a. There is
some confusion as to whether the Medical Servicesti® was
concerned to approve the complainant's medicalficates for further
claims under the loss of income policy, to deteenivhether she was
entitled to a disability benefit from the UNJSPF both. In any event,
the Medical Officer informed her by letter of 5 &mpber 2007 that he
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had recommended to the ITU Staff Pension Committaeé she “be
made eligible for a disability benefit”. Later, on
19 September, the Pensions and Assurance SectiotheoflTU
informed her that the ITU Staff Pension Committeal ldecided to
grant her a disability benefit as of 9 November@@d to review her
case in 2008. On 17 December 2007 it informed kez-ail that the
UNJSPF had decided to award her a disability bendfi the
meantime, the complainant had unsuccessfully atexinpgo gain
access to the ITU intranet service and had leafreed the service
desk that her contract had been terminated.

6. Upon making further enquiry, the complainant w&srnmed
by letter of 21 December 2007 that the Secretanye# had decided
to terminate her employment for health reasons #8ddovember 2006
to coincide with the grant of a disability benefifrom
9 November of that year. On 18 July 2008 the Cloéfthe
Administration and Finance Department informed thermanent
Mission of Switzerland to the United Nations Offi@nd other
international organizations in Geneva that the dampnt’'s services
had been terminated for health reasons with retaise effect from 8
November 2006.

7. Before turning to the question whether the ITU lalyf
terminated the complainant’s contract retrospebtjveis necessary to
say something of the claims made by the complaingm complaint
contains a claim for compensation in the amount of
40,000 Swiss francs. In her rejoinder the complatisaeks to increase
that claim to 250,000 francs on the basis thatTheacted in bad faith
in various ways that “caused a myriad of detrimectasequences and
damages (not only material but also moral) thatragged [her]
overall condition”. Some of those “detrimental cegsences and
damages” are identified as the loss of paymentsdiad have been
made under the loss of income policy, if the ITW haade further
claims on it, “unlawful deductions” from the los$ imcome policy
payments, payment of the disability pension inasevithout interest
and the use of an unfavourable exchange rate inateeilation of her

11
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pension payments. These are not matters that @utsef the decision
to terminate the complainant's employment retroSpely. They
relate to other actions and/or decisions, includigghe UNJSPF, and
are, thus, outside the scope of the complaint.

8. It is well settled that an international organisati
cannot retrospectively alter the rights and obiage of staff members
to their detriment, whether by written rule or athise (see, for
example, Judgments 595, under 5 and 6, 1669, urtand 18, and
1979, under 5(h)). The ITU contends that retrogpectermination
caused the complainant no detriment, pointing bat she was not in
receipt of income while on special leave withouy @nd that the
disability benefit covered that period as well agife payments. That
argument might have some force if the rules ofUWiNJSPF provided
that disability benefits could only be paid to femstaff members.
They do not. Rather, Article 33(b) of the UNJSPFgiations
relevantly provides that “[tlhe benefit shall comme on separation
or, if earlier, on the expiration of the paid lealtge to the participant”.
Indeed, it would appear that the UNJSPF decidé&kptember 2007 to
pay the complainant a disability benefit from thetedon which her
paid leave was exhausted although she was théindtie employ of
the ITU. In this regard, the decision to termintie services of the
complainant retrospectively could not have beeeridefore October
of that year. And although the ITU claims thasifits constant practice
for termination to coincide with the date from whi@a disability
benefit is granted, the ITU Staff Regulations andffSRules do not
provide for retrospective termination, whether ifress or otherwise.
ITU Staff Regulation 9.2, which allows for termiimat on the ground
of the inability of a staff member to perform hister duties, allows
neither for retrospective termination nor for temation without notice.
So far as notice is concerned, this is impliedigepted by the ITU
insofar as an attachment to the letter of
21 December informing the complainant of the teation of her
employment indicated that she would be paid annmdty in lieu of
notice. The present situation is thus similar tattleonsidered in
Judgment 1669 where it was said, under 17, th$ite'[grant of an

12
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invalidity pension does not empower the organisatio make the
termination retroactive as from the date set ferdtart of payment and
to disregard the requirement of notice in the fules

9. It is convenient to note two other aspects of tiyriment by
the ITU that retrospective termination involved detriment to the
complainant. The rule against retrospectivity pé&miof two
exceptions, namely where the decision involves ewvirdent to the
staff member concerned and where the decision cqeplan earlier
provisional decision (see Judgment 1130, unden\®ere a party
relies upon an exception to a general rule, itds that party to
establish that it falls within the exception. It explicit in the
recommendation of the Appeal Board that the Segr&aneral
ensure that no unfavourable rule be applied tatmeplainant and that
the retroactivity carry no detrimental impact. TAéministration did
not establish in the course of the internal appeateedings that the
complainant’s retroactive termination indeed feithin the exception
relating to detriment. Nor has the Union establishie in these
proceedings. At the very least, the complainant wabject to a
detriment with respect to time limits for applyifigr a repatriation
grant, as is also impliedly recognised by the ITldt®r agreement to
extend the period in which application might be mathe subsequent
agreement to extend that period does not altefattidhat the decision
to terminate her employment retrospectively, ifidialwould have
adversely impacted on the time within which the ptaimant could
claim the repatriation grant as of right. Furttedecision to terminate
a staff member's service retrospectively involvescassarily a
detriment in that it negates the possibility ofioetallowing for the
person concerned to make necessary arrangemeritg dibe notice
period. This is so whether or not a payment is mad&u of notice.
The other matter that should be mentioned is tmatiTU claims that
the decision to terminate the complainant’s comtratrospectively
replaced a provisional decision to place her orcigbéeave without
pay. That argument is rejected. There is nothingntlicate that the
decision to place the complainant on special lesithout pay was
provisional in nature.

13
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10. The decision to terminate the complainant's comtrac
retrospectively was unlawful. It follows that thecetary-General's
decision rejecting her appeal in that respect mustset aside.
Similarly, the earlier decision with respect torospective termination
must be set aside. As there was no notice thattnaitjpw for the
selection of another termination date, the complatiis contract came
to an end with its expiry on 31 January 2008. Tribuhal will make a
declaration to that effect. The ITU will be orderéa amend the
complainant’s personnel records accordingly anprtwide her with a
fresh certificate of service showing that she waspleyed until
31 January 2008.

11. The complainant’s claim for compensation includedaam
for material damages based on her inability to fbia local track of
the Pension Adjustment System until she establiSwids residence.
The claim is as follows:

“the [c]omplainant has been able to obtain a validof of residence in

Switzerland and join the Local Track system onlgertly, therefore

incurring an approximattal loss of 18,000 CHF [...], an amount that she

would otherwise have received had she been abjgirtahe Local Track

system as from 9 November 2006.”

It appears from her pleadings that she could ntdbésh Swiss

residence and, thus, join the local track of thasikm Adjustment

System until her contract was terminated. Thus,rétespectivity of

the termination of her contract had no causal imahip with her

inability to join the local track and, save for capect, this claim must
be dismissed. However, it may be assumed that timeplainant’s

ability to join the local track would have been eletated by one
month had she actually been given one month’'s @ot€ the

prospective termination of her contract. In theseumstances, she is
entitled to material damages for one month'’s delay.

12. As earlier indicated, the complainant also seeksmdemnity
against tax liability. She claims that it is likelyat she is liable to pay
Swiss tax on the total amount paid to her by wagisébility pension
subsequent to the termination of her employmeng fBhther claims
that there is no liability for tax for any periodirthg which she was

14
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employed by the ITU, even with respect to pensiaynments, and thus
seeks an indemnity for tax liability for the peritdm 9 November
2006 until her contract would otherwise have beempgrly
terminated. The question whether the complainantoisect in her
claims with respect to her tax liability need na tonsidered. This
judgment will have the effect that, as a matteta@f, she was in the
employ of the ITU until 31 January 2008 and, thihere is no need for
the indemnity sought. Additionally, the ITU will bedered to inform
the Permanent Mission of Switzerland that, conttarthe information
conveyed in its letter of 18 July 2008, the commat’'s contract was
not terminated until 31 January 2008.

13. The complainant also seeks material and moral dasyagh
respect to the procedures followed in relation & kermination,
including the proceedings before the ITU Staff Rem€ommittee. In
particular, she claims that she suffered an afftortter dignity and a
breach of her privacy by publication on the ITUrémet on 29 April
2008 of her retrospective termination on groundsneflidity and,
again by publication of the same information to Begmanent Mission
of Switzerland on 18 July. The Tribunal rejects @mgument that
publication of invalidity, as such, amounts to aodgatory statement or
constitutes discrimination or stigmatisation. Hoeewhe publication
of the retrospective date of termination had ttieotfof disclosing that
her disability was of long standing, a matter tiwas of no legitimate
interest to other staff members or to the Permarndission of
Switzerland. The ITU contends that it was necessaryefer to the
complainant’s invalidity to explain why her termiizen was made with
retrospective effect. However, as already pointedt, othat
retrospectivity was unlawful. Thus, it cannot jbstthe disclosure
inherent in the publications. These publicationdl wée taken into
account in the award of material and moral damages.

14. So far as concerns the proceedings before the ITd# S
Pension Committee, the complainant claims that thedical
report presented to the Committee involved only dimentary
anonymisation” and that this also involved a breathher privacy.

15
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That argument is rejected. The Medical Servicegi@eprovided the
report. Moreover, members of the ITU Staff Pensg@Gommmittee are
subject to a duty of confidentiality and there i evidence of any
breach of that duty.

15. There are other circumstances surrounding thesEtaiive
termination of the complainant’s employment thatramt the grant of
material and moral damages. The failure to inforfficially the
complainant of her termination until after she test of it from the
service desk was a serious affront to her dignitye retrospective
nature of the termination also had the effect dfipg the legitimacy
of her residence in Switzerland after 9 Novembed62ihto doubt,
even if she retained hearte de IégitimationAnd this is so whether or
not she encountered any difficulties in that regafdrther, the
retrospective termination of the complainant’s emgptent, without
notice, led to her inability to gain access to b#ice, her computer
and e-mail account. Moreover, it is not denied that complainant’s
computer and personal effects were removed from dfiice and
relocated in circumstances whereby others could gaicess to
personal information. Nor is it denied that somehaf complainant’s
personal effects were lost. These are matterdiegtihe complainant
to material and moral damages, even if she wa©nsdgle for some
delay in seeking access to her office. The comatsiins also entitled
to moral damages by reason of the failure of thenidiktration to
transmit her additional submissions to the Appealar, with
the consequence that the Board did not take thémnaocount in its
initial deliberations. However, the Tribunal regdhe allegation of
“machinations” by the Appeal Board.

16. The complainant has provided no evidence that her
medical condition was aggravated by the decisiontdmminate
her employment retrospectively. Nor has she estaddi that she is
entitled to a vocational training grant. Accordigher claims in this
regard are rejected. Further, the complainant lwhestablished bad
faith or other improper purpose as claimed in hejoinder. In
particular, she has not established any irregylamitthe proceedings
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before the Joint Advisory Committee or impropriety the part of the
ITU in relation to the loss of income policy or tipayments made
thereunder. Nor has she established improprietthemart of the ITU
in relation to the Medical Services Section or tidJSPF.

17. There will be a global award of material and mafaiages
in the sum of 17,500 Swiss francs in respect ofrttaters referred
to in considerations 11, 13 and 15 above. The caimght is also
entitled to costs in the sum of 5,000 francs.

DECISION

For the above reasons,

1. The Secretary-General’'s decision of 1 December 2088t aside,
as is his earlier decision of 21 December 2007etminate the
complainant’s contract retrospectively from 8 Debem2006.

2. It is declared that the complainant’'s contract caimean end
with its expiry on 31 January 2008. The ITU will and the
complainant’s personnel file accordingly, will igstner with a
certificate of service showing that she was employatil that
date and will notify the Permanent Mission of Seitand to the
United Nations Office and other international origations in
Geneva to the same effect.

3. The ITU shall pay the complainant material and rhdanages in
the sum of 17,500 Swiss francs and costs in the sfim
5,000 francs.

4. The complaint is otherwise dismissed.
In witness of this judgment, adopted on 4 Noven#@t0, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusegerbagallo,

Judge, and Ms Dolores M. Hansen, Judge, sign bedsvdo I,
Catherine Comtet, Registrar.
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Delivered in public in Geneva on 2 February 2011.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet
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