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110th Session Judgment No. 2962

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr C.-A. M. agsi the World
Intellectual Property Organization (WIPO) on 12 Baber 2008 and
corrected on 26 January 2009, the Organization’'slyreof
16 July, the complainant’s rejoinder of 19 OctoB809 and WIPO’s
surrejoinder of 19 January 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a French national born in 1965 wearuited in
2002 as Senior E-Mail Administrator in the IT Irdtaucture Section of
the IT Services Division of WIPO.

On 4 January 2007 he lodged a complaint of haragswi¢h the
WIPO Joint Grievance Panel against Mr W., his suiper, and two
other staff members in his division. The Internaldit and Oversight
Division of WIPO, which had been instructed by tRanel to
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investigate this complaint, issued its report on S¥ptember 2007.
After the investigation, the parties to the prodegsl spontaneously
submitted some observations to the Panel. In fisrte¢o the Director
General of 11 February 2008 the Panel stated thaits opinion,

the report of 25 September 2007 presented a fairbatanced view
of the matters relating to the grievance. It fouhdt Mr W. had

demonstrated personal bias against the complaivizioh amounted to
harassment, that Mr W. had failed to establish apgr working

relationship between the unit to which the two aboentioned staff
members belonged and that in which the complainamked, to the

latter's detriment, that Mr W. had made no attergptresolve the
workplace difficulties affecting the complainantdathat a general
atmosphere of conflict prevailed in the parties'riypace. On the
other hand, the Panel rejected as unfounded theplaorant's

allegations against the two other staff membersquestion. It

recommended that Mr W. should receive a verbalimeprd and

coaching to improve his ability to resolve workmadifficulties, that

all the parties should be provided with separate @mmon coaching
sessions and that all written submissions and déogs of interviews
conducted during the investigation carried out hg tnternal Audit

and Oversight Division should be made availableemuest to each of
the parties.

In March 2008 the Director General asked the Panebtain each
party’s comments on the observations that had belemitted before it
issued its report and to provide him with a supgetary report saying
whether such comments led it to reconsider anysofanclusions and
recommendations, or whether it maintained them.
In its supplementary report of 31 July 2008 thedPanaintained its
initial conclusions and recommendations.

In the meantime, by a memorandum of 21 April 200@ t
complainant had asked the Director General to im@os “exemplary
sanction” on Mr W. and not merely a verbal reprichaile also
criticised the length of time taken to process ¢osplaint and the
fact that he had not been afforded sufficient mtita. Noting that
no decision had been adopted in response to thimonaamdum,
on 21 July the complainant asked the Director Ganty review
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the “implied rejection” of his request concerninget Panel’s
recommendations. The complainant was advised o®&fist that
his requests of 21 April and 21 July 2008 were @teme, since they
predated the Panel's supplementary report, andhihatould be duly
informed of the Director General’'s decision.

A new Director General took office on 1 October 20By a
memorandum of 30 October the complainant askedtbineconsider
what he deemed to be the former Director Genenalfdied rejection
of his complaint of harassment. He also notifiech hihat he intended
to file a complaint with the Tribunal so as notfofeit his right of
appeal. The complainant was told by a letter ofexddnber that the
Panel's recommendations were under consideratidrttaat he would
be advised in due course of the decision takenlBecember 2008
he filed his complaint with the Tribunal, impugnirtge implied
rejection of his request for review of 21 July 2008

Having been told by a letter of 13 March 2009 tiet Director
General had decided to approve some of the Pameelsnmendations,
the complainant informed WIPO that he was prep#wedithdraw his
complaint, provided that he received satisfactamnpensation for the
moral and professional injury he had suffered. Hes advised by letter
of 1 May 2009 that, since the Organization congiddris complaint to
be premature, there was no reason to contemplgteceditions for its
withdrawal.

While the complaint of harassment was being exathine
“Command Team”, including Mr W., was instructedFabruary 2008
to look into some incidents related to WIPO’s ITcwaty. After this
inquiry the complainant learned from a letter ofSéptember 2008
that preliminary information indicated that he hammmitted serious
misconduct and that he would be immediately susp@nffom
duty, with pay, until WIPO’s Internal Audit and Qegght Division
had completed its investigation of the chargesregdiim. The same
measure was adopted with regard to two of his aglies. On
4 February 2009 the complainant lodged an appedl the Appeal
Board against the decision to suspend him from.dutya report of
22 May the Board found that the suspension decisamhbeen taken in
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accordance with the applicable rules. The comptaimaas informed
by letter of 6 July 2009 that the Director Gendradl decided to adopt
the recommendations of the Appeal Board and thaitappeal was
rejected. On 5 October 2009 the complainant filed
a second complaint with the Tribunal in which healidnges his
suspension.

B. The complainant submits that, since the Adminigtrahas failed
to take a decision on his request for review of J2dy 2008, he
considers that this request has been rejected bynplied decision
against which he may file a complaint under Artidlié, paragraph 3,
of the Statute of the Tribunal. In support of thisw, he contends that
the Organization described this request as premalut did not
question its validity, that by the date of filingpet complaint the
Director General had not taken action on the Panaditial or
supplementary reports and, lastly, that the Adrmai®n’'s letter of
9 December 2008 provided no new information anchoatherefore
be deemed to be a new decision. In his opinion;esitne Appeal
Board is not competent to deal with allegationh@afassment, he has
exhausted all the internal means of redress avaitabhim, because
the Director General is the final authority compet® take a decision
on the Panel’'s recommendations.

On the merits, the complainant states that WIPO Wrasched
its duty of care in the way his complaint of hamasst was handled, as
well as its duty to protect a staff member who isviatim of
harassment.

He submits that the Command Team’s inquiry ordebsd
Mr W. constituted a retaliatory measure against kind that his
suspension from duty is a disguised disciplinaryasuee. In addition,
he holds that WIPO’s decision of July 2008 to outse its e-mail
system constitutes further retaliation against him.

The complainant seeks the “immediate implementatbrihe
[Panel's] conclusions”; suitable protective measuire order that he
may continue his work in optimum security condigpthe quashing of
the decision to suspend him from duty; the settaside of the
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“investigation by the Audit Division” because it igrocedurally
flawed, a misuse of authority and retaliatory; fio@l compensation
for moral and professional injury; and the reimiemmsnt of medical
expenses incurred since the beginning of the haegswhich have
not been defrayed by WIPO’s medical insurance dnth® costs of
legal representation.

C. In its reply the Organization states that the caimaint's claims

are irreceivable because he has not exhaustednahteneans of
redress. It explains that when the complaint wdedfi none of

these claims had formed the subject of an appedlet@®\ppeal Board
and none of them had therefore given rise to amewendation from
the Board, or a decision by the Director General,required by
Chapter Xl of the Staff Regulations and Staff Rulefs WIPO

and Article VII, paragraph 1, of the Statute of thebunal. The

Organization denies the complainant’s contenticat there has been
an implied rejection of the Panel's recommendatiamd it underlines
that, on the contrary, the Director General adoptsast of these
recommendations, but the complainant did not appeminst the
decision of 13 March 2009, either by submitting equest for

review to the Director General, or by lodging arpegl with the

Appeal Board. If the Tribunal were to find that ithevas indeed an
implied rejection, the defendant holds that the glamant did not
initiate any proceedings before the Appeal Boaterdahe exchange of
memoranda of 21 July and 28 August 2008 and thatdse not

therefore exhausted the internal means of redreskable to him.

The Organization asks the Tribunal to “delete” friira complaint
inter alia all mention of the decision to outsourtse e-mail system
since, in its opinion, this matter is not relevemthe case and has no
bearing on the claim seeking the implementationtled Panel’s
recommendations, or on the decision to suspenddhmplainant from
his duties. It makes the same request with referémenatters related
to the complainant's suspension and the subsequesstigation
carried out by the Internal Audit and Oversight iBien, since they
have been examined by the Appeal Board and hawgefbthe subject
of an administrative decision of 6 July 2009.
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On the merits, WIPO argues that most of the Panel's

recommendations have been approved and implemamgdhat, as
far as the others are concerned, the complainamotaequire the
Organization to give effect to a Panel recommendaiivhich the
Director General has not approved.

It further submits that there is no connection leewthe lodging
of the complaint of harassment and the complaisasuspension from
duty, and it emphasises that the decision to outgdits e-mail system
was purely administrative and was taken for prattieasons in the
Organization’s interests. With regard to the inguionducted by the
Command Team, it explains that Mr W. withdrew frone team of
investigators at the very beginning of the inquoy account of
proceedings against him before the Joint Grievitaree!.

D. In his rejoinder the complainant reiterates hisnsigbions as to
the receivability and merits of his complaint.

He adds that he still has a cause of action, fastause not all of
the Panel's recommendations have been adopted dyDtrector
General and, second, because the sanction impaosktit @/. was not
in proportion with the real extent of the harassmemd its
consequences. He asks the Tribunal to assessaperfionality of this
sanction.

E. In its surrejoinder WIPO maintains its position.states that, in
accordance with a well-established principle, & steember may not
challenge the proportionality of a sanction appliedanother staff
member. It contends, however, that the sanctiorogag on Mr W.
took account of the complexity of the case andftwt that all the
parties had contributed to the worsening atmospdiettee workplace.

It further states that there is no connection betwine Command
Team’s inquiry and the publication of the Joint évdnce Panel’s
report in February 2008.
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CONSIDERATIONS

1. On 4 January 2007 the complainant, who was working
as Senior E-Mail Administrator at WIPO, lodged amgdaint of
harassment against his supervisor and two oth#rrs&émbers of the
division to which he was assigned.

2. In September 2007 WIPQO’s Internal Audit and Ovérsig
Division investigated the complainant’s allegatiafifiarassment.

The Joint Grievance Panel concluded on 11 Febr2@08 that the
complainant had been harassed by his supervisoremmnmended,
inter alia, that the latter should receive a verbplimand.

In March the Director General of the Organizatiskex the Panel
to give the complainant and the staff members tadyeoy his
allegations an opportunity to comment on the olstérus they had
submitted before it had issued its report and t@dpce a
supplementary report.

3. On 21 April 2008 the complainant requested thatesler
sanction be imposed on his supervisor than thatmeended by the
Panel. He contended that the harassment was cmgfiimu different
ways, including through the outsourcing of the ehsygstem of which
he was in charge.

As he received no reply, on 21 July 2008 he askedtirector
General to review the “implied rejection” of higjreest concerning the
Panel's recommendations, not only on the grountisigein his initial
grievance, but also because the harassment hadwehsince May in
the form of an “IT security” procedure to which hed six of his
colleagues were being subjected.

4. In its supplementary report of 31 July 2008 the dPan
maintained the conclusions and recommendationsac@d in its
report of 11 February 2008. On 28 August the Doeof the Human
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Resources Management Department informed the camaplathat his

requests of 21 April and 21 July were prematumgesithey predated
the Panel’'s supplementary report. He added that Famel's

conclusions would be studied by the Director Genaral that the
complainant would then be informed of the final id@mn on his

harassment complaint.

5. On 4 September 2008 the complainant and two other
colleagues from his section were suspended in a@biome with
different proceedings.

6. On 30 October 2008 he sent the new Director Geméridle
Organization a memorandum seeking a review ofriiied rejection
of his complaint of harassment. He wrote the foltayy

“On 31 July 2008 the [Panel] maintained its conidos and submitted
them to the Director General.

By 15 September 2008 the Director General had namndlated any
decision. This must be interpreted as an impligettion.

As despite numerous calls for prompt processingnfroe and even the
[Panel], [...] no final decision was taken by youegecessor, | am obliged
to adopt two parallel lines of action:

» | ask you kindly to review your predecessor’s iraglrejection.

» | am going to forward the file internally and teetAdministrative
Tribunal [of the International Labour Organizatiosg as not to
forfeit my rights of defence.

Obviously, if you were to accept the [Panel's] fings in my favour, |

would reconsider my position regarding my compl&inthe [Tribunal].”

The Director of the Human Resources Management ifrapat
replied to the complainant by a letter of 9 Decem®@08 that the
recommendations of the Joint Grievance Panel camggr his
grievance were “under consideration”, that a deniswould be made
and that he would be “advised accordingly in dugrse’.

7. In the circumstances, the complainant filed a caimplwith
the Registry of the Tribunal on 12 December 2008rder, as he says,
to impugn the implied rejection of his request fogview of
21 July 2008.
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8. He submitted an appeal against his suspension to
the Organization’s Appeal Board on 4 February 2008 Board's
conclusions and recommendations contained in artrefo22 May
were forwarded to the Director General on 5 Jurfee €Gomplainant
was informed of the final decision on that appegallditer of 6 July
20009.

9. On 13 March 2009 the acting Director of the Human
Resources Management Department notified the congpltof the
Director General's final decision concerning themepdaint of
harassment which he had filed on 4 January 2007.

10. The Organization asks the Tribunal to “delete” a@iert
passages from the complaint, as in its view theyehao bearing
on this dispute. The Tribunal will not grant thisquest, because
complainants are free to present any argument ttie consider
relevant to their case, provided that they do res terms or a tone
overstepping the bounds of what is permissibledicjal proceedings.

11. The defendant disputes the receivability of the mlamt on
the grounds that the complainant did not exhaustrnal means of
redress before filing his complaint with the Trilaiias required by the
provisions of Article VII, paragraph 1, of its Si&. It emphasises that
on 21 July 2008 the complainant first submitte@éguest for review of
what he deemed to be an implied rejection of higpiest concerning
the Panel's recommendations and that, in doing heo,relied in
particular on Staff Rule 11.1.1(b)(1), but that did not submit an
appeal to the Appeal Board. Then, having receivediien reply on
28 August 2008 from the Director of the Human Reses
Management Department, which referred specifidallitis request for
review, the complainant again failed to submit ppeal to the Appeal
Board against this reply as required by the prowuisiof Chapter Xl of
the Staff Regulations and Staff Rules.

The Organization argues that, if the Tribunal wayefind that
there was an implied rejection of the Panel's reoemdations, as the
complainant alleges, he did not initiate any prdeegs before the

9
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Appeal Board, as he should have done after the amgeh of
memoranda of 21 July and 28 August 2008.

At all events it denies that there was any impliegection,
because the Director General ultimately adoptedt mbshe Panel’s
recommendations in his decision of 13 March 2009.

It adds that, as far the complainant’s suspensiaoncerned, the
complaint is also irreceivable because it was fitedecember 2008,
whereas he did not refer the matter to the Appeal® until February
2009. He had not therefore exhausted internal mefaresiress.

12. The complainant endeavours to counter the defetsdant
objection to receivability by arguing in substaricat he is impugning
before the Tribunal the implied rejection of higuest for review of 21
July 2008, after having made reasonable efforextwust all internal
means of redress. He explains that he first turtedthe Joint
Grievance Panel which, in his opinion, has sole metence to make
recommendations concerning complaints of harassmsinte,
according to the provisions of Chapter Xl of thefStRegulations
and Staff Rules, the Appeal Board is competent €al ebnly with
appeals against administrative decisions. He toerefonsiders that a
decision taken in a case concerning harassment beaghallenged
directly before the Tribunal without first lodgingn appeal with
the internal appeal body, as occurred in the casmggrise to
Judgment 2642. He consequently submits that herighsto appeal
directly to the Tribunal against the implied rejentof his complaint
of harassment, under Article VI, paragraph 3, lué Statute of the
Tribunal, because the Director General, to whoraquest for review
had been submitted, had not taken any decisionnsikty days.

13. The Tribunal does not share the complainant’s opirthat
the Panel has sole competence to deal with altegatf harassment
and that a decision in a case concerning harassigemot an
administrative decision within the meaning of Cleaptl of the Staff
Regulations and Staff Rules.

10
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Like a disciplinary board, the WIPO Joint Grievai@nel may do
no more than make recommendations for considerabignthe
appointing authority, which may decide to followd®part from them.
It is this decision which in all cases constitutee administrative
decision that may be challenged in accordance thv@éhprocedure laid
down by each organisation.

At the material time, the relevant provisions ofe tiStaff
Regulations and Staff Rules read as follows:

“Regulation 11.1

Internal Appeal
The Director General shall establish an administabody with staff
participation to advise him whenever a staff memagpeals against an
administrative decision alleging the non-observarde his terms of
appointment, in particular any pertinent provisiofishe Staff Regulations
and Staff Rules, or against disciplinary action.

Rule 11.1.1 Appeal Board

(@) The administrative body provided for in Regiaiat11.1 shall be
an Appeal Board.

(b) (1) A staff member who, pursuant to Regulatidnl, wishes to
appeal against an administrative decision, shalba#st step
address a letter to the Director General requesthay the
administrative decision be reviewed. Such a letteist be sent
within six weeks of the date on which the staff rbemreceived
written notification of the decision.

(2) If the staff member wishes to appeal against amswer
received from the Director General, he shall subinigtappeal in
writing to the Chairman of the Appeal Board withimee months
from the date of receipt of the answer. If withix sveeks of
sending his letter to the Director General thef stefmber has not
received the latter's answer, he shall, within fhBowing six
weeks, submit his appeal in writing to the Chairrohthe Appeal
Board.

(3) An appeal which is not made within the timeitarspecified
above shall not be receivable; the Board may howesséve the
time limits in exceptional circumstances.

(c) The opinions and recommendations of the Appeard shall be
advisory in character. The Director General shaleghem his full

consideration when taking his decision on casesrevha appeal has
been made.”

11
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According to firm precedent, every internationalilcservant may
be expected to know the rules and regulations ticlwhe is subject.
It is clear from the submissions that in the instaase the complainant
was not in the least unfamiliar with these textsl @hat he knew
which procedure to follow in order to challengeexpress or implicit
administrative decision.

Indeed, in his request for review of 21 July 20@8dited Staff
Rule 11.1.1(b)(1) and in his memorandum of 30 Oetd&908 he was
at pains to inform the new Director General thatwes going to
“forward the file internally” and to the Tribunak6 as not to forfeit
[his] rights of defence”.

14. The Tribunal concludes from the foregoing that the
complainant should have lodged an appeal with tippeal Board
within the prescribed time limit.

The case law established in Judgment 2642 is hetaet here,
because in that case the Tribunal does not hamddmn the issue of
whether the complaint, which was directed againdeeision of the
Director General of the organisation in question d@pprove the
conclusions of the Grievance Panel and to close dhse, was
receivable.

15. Article VII, paragraph 1, of the Statute of thebiimal states
that “[a] complaint shall not be receivable unlefe decision
impugned is a final decision and the person comtkiras exhausted
such other means of resisting it as are open taunitker the applicable
Staff Regulations”. The only exceptions allowed emthe Tribunal’s
case law to this requirement that internal meansedfess must have
been exhausted are cases where staff regulationglerthat decisions
taken by the executive head of an organisatiomatesubject to the
internal appeal procedure, where there is an inatdiand inexcusable
delay in the internal appeal procedure, where fogcHic reasons
connected with the personal status of the compthihea or she does
not have access to the internal appeal body dly |aghere the parties
have mutually agreed to forgo this requirement thirnal means of

12
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redress must have been exhausted (see, for exahupolgment 2912,
under 6, and the case law cited therein).

16. In the instant case, the complainant filed a compldirectly
with the Tribunal without any of these conditiorgirg met, since the
argument that the Panel has sole competence igréntoas was
demonstrated above.

17. The complainant may not rely on Article VII, paragh 3, of
the Statute of the Tribunal because, as he didefiet the matter to the
Appeal Board, there was no implied decision to disnan internal
appeal.

18. It follows from the foregoing that the complaint is
irreceivable for failure to exhaust internal meahsedress and must
therefore be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 11 Novemi2€ro,

Mr Seydou Ba, Vice-President of the Tribunal, Ma@le Rouiller,
Judge, and Mr Patrick Frydman, Judge, sign belevwgaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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